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All of them, all except Phineas, constructed at infinite cost to themselves these
Maginot Lines against this enemy they thought they saw across the frontier, this
enemy who never attacked that way — if he ever attacked at all; if he was indeed the
enemy.

— John Knowles, A Separate Peace (1959)

Paradoxically, a chief source of insecurity in Europe since medieval times has been
this false belief that security was scarce. This belief was a self-fulfilling prophecy,
fostering bellicose policies that left all states less secure. Modern great powers have
been overrun by unprovoked aggressors only twice, but they have been overrun by
provoked aggressors six times — usually by aggressors provoked by the victim’s
fantasy-driven defensive bellicosity. Wilhelmine and Nazi Germany, Imperial
Japan, Napoleonic France, and Austria-Hungary were all destroyed by dangers

that they created by their efforts to escape from exaggerated or imaginary

threats to their safety...

— Stephen Van Evera, “Offense, Defense, and the Causes of War” (1998)

If actors believe that war is imminent when it is not in fact certain to occur, the
switch to implemental mind-sets can be a causal factor in the outbreak of war,
by raising the perceived probability of military victory and encouraging
hawkish and provocative policies.

— Dominic D.P. Johnson and Dominic Tierney, “The Rubicon Theory of War”
(2011)

With special thanks to the Fletcher Maritime Studies Program; to the Fletcher Enrasia Studies Program;
and to Professor Rockford Weitz.

*Author’s note: all sonrces and material in this paper are from open-source research and materials. This
capstone was written and submitted when the author was a graduate student at The Fletcher School. 'The
views expressed here are the author’s own and do not represent the views of the U.S. government.
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Executive Summary:

The 2019 crisis in the Persian Gulf, Chinese military activity in the Pacific, and emergent U.S.
Arctic policy are all linked by a critical factor: the United States’ failure — whether by design or by
neglect — to accede to the United Nations Convention on the Law of the Sea (UNCLOS).

This thesis is divided into four sections. Part I: Paradox in the Persian Gulf analyzes the
ongoing crisis with regard to events in mid-2019 in the Gulf of Oman and their ramifications for
U.S. hegemony. The author argues that this point in time may be a watershed moment for the
United States: whereas Washington was able to form maritime coalitions quickly in the past,
Washington now finds itself at odds with longtime U.S. allies and is struggling to form a coalition of
the unwilling. Moreover, had the United States been a party to UNCLOS, this crisis would likely
have been avoided, or, at the least, would have had the mechanisms to resolve it without resorting to
armed conflict. In Part II: The United States, American Exceptionalism, and UNCLOS,; this thesis
argues that increasingly unilateralist behavior by the United States toward international treaty
regimes paradoxically places America at risk of becoming the precedent — rather than the exception — in
international law, as U.S. behavior encourages other great powers to adopt similar tactics. Part I11:
Patterns in the Pacific, and Part IV: the Polar Vortex, explore how the United States’ lack of
accession to UNCLOS and unilateralist behavior increases the potential for crises similar to that in
the Gulf to arise in other geostrategic regions, and analyzes how U.S. unilateralist behavior places
U.S interests and international security at risk in these areas. This paper concludes that the United
States must promptly reassess its lack of accession to UNCLOS; must reassess its unilateralist
behavior toward international treaty regimes; and must reevaluate its relationships with China—and
with Russia in particular—going forward.

Part I: Paradox in the Persian Gulf

1.1 The Ongoing Crisis in the Gulf of Oman

On 13 June 2019 two tankers — one Norwegian-owned and one Japanese-owned — were
attacked in the Gulf of Oman.' The attacks occurred just south of the Strait of Hormuz, the
geostrategic marine chokepoint through which some 20 to 30 percent of the wortld’s crude oil is
transported by ship every day.” After weeks of simmering tensions with Iran, U.S. President Donald
Trump was quick to place blame on Iran for the attacks, which the Iranian government denied.
Despite the release of declassified U.S. intelligence on the matter, U.S. allies initially demurred on
U.S. claims that Iran was behind the attacks. International leaders, including Germany and the
flagged owners of the tankers, Japan and Norway, called for additional hard evidence as the United
States pressed for military action.” President Trump later said he had stopped short of unilaterally*

1 Jon Gambrell. “Tankers struck near Strait of Hormuz; US blames Iran.” Associated Press, June 13, 2019. Accessed
on August 7, 2019. https://apnews.com/d67714ab8ac344a3b3af19ccalc20192

2 Rockford Weitz. “Why is the Strait of Hormuz important?” The Conversation, July 9, 2018. Accessed on August 7,
2019. http://theconversation.com/why-is-the-strait-of-hormuz-important-99496; Justine Barden. “The Strait of
Hormuz is the world’s most important oil chokepoint.” U.S. Energy Information Administration, June 20, 2019.
Accessed on August 7, 2019. https://www.eia.gov/todayinenergy/detail.php?id=39932.

3 Robbie Gramer and Lara Seligman. “Some U.S. Allies Balk at Blaming Iran for Tanker Attack.” Foreign Policy, June
14, 2019. https://foreignpolicy.com/2019/06/14/some-us-allies-balk-at-blaming-iran-for-tanker-attack-gulf-oman/;
Mark Landler, Julian E. Barnes and Eric Schmitt. “U.S. Puts Iran on Notice and Weighs Response to Qil Tankers.”
New York Times, June 14, 2019. Accessed on August 7, 2019.
http://web.archive.org/web/20190615152951/https://www.nytimes.com/2019/06/14/us/politics/trump-iran-
tanker-hormuz.html?module=inline.
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ordering a conventional military attack against Iran in response to the incident; instead, he approved
offensive cyber-attacks against Iran’s military command and control systems, in addition to further
economic sanctions.” The European Union (EU) has instead called for “maximum restraint” and de-
escalation of the situation in contrast to the “maximum pressure” policy of the current U.S.
administration towards Iran.’

Later in June 2019, U.S. allies again demurred at a NATO defense ministerial meeting where
then acting U.S. Defense Secretary, Mark Esper, proposed “Operation Sentinel.” The U.S. led plan
calls for a coalition of U.S. allies for naval patrols and the escort of flagged ships in the Strait of
Hormuz and elsewhere.” At the June meeting, no U.S. allies would give firm commitments to the
plan, while French Defense Minister Florence Patly stated outright that the United States should not
involve NATO in any military mission in the Gulf region.”

In early July 2019, the Iranian oil tanker Grace 1 was seized by the British in Gibraltar,
arguably at the request of the United States.” The tanker’s suspected destination was Syria, and the
British stated that they were enforcing EU sanctions that prohibit the export of Iranian oil, Iran’s
primary export."’ The economic sanctions against Syria stem from the United States’ withdrawal in
May 2018 from the Joint Comprehensive Plan of Action (JCPOA), a multilateral nuclear accord
signed with Iran in 2015." Weeks later, Iran responded to the British seizure of Grace 1 with its
retaliatory seizure of the British flagged tanker Stena Impero on 21 July, escalating the crisis."

4 Kimberly Dozier. “The ‘Special’ U.S.-U.K. Relationship is Bruised After Officials Left U.K. Out of Iran Strike Planning.”
Time, last updated on July 23, 2019. Accessed August 7, 2019. https://time.com/5632630/iran-u-s-uk-drone-
relationship/

5 Ellen Nakashima. “Trump approved cyber-strikes against Iran’s missile systems.” Washington Post, June 22, 2019.
Accessed August 7, 2019. https://www.washingtonpost.com/world/national-security/with-trumps-approval-
pentagon-launched-cyber-strikes-against-iran/2019/06/22/250d3740-950d-11e9-b570-

6416efdc0803 story.html?utm term=.87203497bafl

6 Steven Erlanger. “Distrusting both Iran and U.S., Europe Urges ‘Maximum Restraint.
2019. Accessed on August 7, 2019.
http://web.archive.org/web/20190614185204/https://www.nytimes.com/2019/06/14/world/europe/tanker-
europe-strait-of-hormuz.html

7 Kimberly Dozier. “The ‘Special’ U.S.-U.K. Relationship is Bruised After Officials Left U.K. Out of Iran Strike Planning.”
Time, last updated on July 23, 2019. Accessed August 7, 2019. https://time.com/5632630/iran-u-s-uk-drone-
relationship/

8 Robin Emmott and Sabine Siebold. “U.S. tells NATO it wants to avoid war with Iran: diplomats.” Reuters, June 27,
2019. Accessed on August 7, 2019. https://www.reuters.com/article/us-mideast-iran-usa-nato/us-tells-nato-it-
wants-to-avoid-war-with-iran-diplomats-idUSKCN1TS1TG

°Dan Sabbagh and Stephen Burgen. “Ex-military chief urges Iran to seize UK ship in Gibraltar tit-for-tat.” The
Guardian, July 5, 2019. Accessed on August 7, 2019. https://www.theguardian.com/world/2019/jul/05/spain-to-
lodge-complaint-over-british-seizure-of-oil-tanker-gibraltar

10 patrick Wintour. “Gulf crisis: story began with UK’s seizure of Iranian-flagged ship in Gibraltar.” The Guardian,)
uly 19, 2019. Accessed on August 7, 2019. https://www.theguardian.com/world/2019/jul/20/gulf-crisis-tanker-
retaliation-iran-hormuz and https://www.nytimes.com/2019/07/28/world/europe/iran-tanker-britain-
nuclear.html

11 CRS Staff. Congressional Research Service Report No: RS20871: “Iran Sanctions.” Updated July 12, 2019.
Accessed via https://fas.org/sgp/crs/mideast/RS20871.pdf on August 7, 2019.

12 Adam Taylor and James McAuley. “The U.S. and Europe are pursuing sharply different plans for patrols in the
Persian Gulf.” Washington Post, July 24, 2019. Accessed on August 7, 2019.
https://www.washingtonpost.com/world/middle east/the-us-europe-and-iran-have-sharply-different-views-on-
security-patrols-in-the-persian-gulf/2019/07/24/8fd8973a-ad55-11e9-9411-

a608f9d0c2d3 story.html?noredirect=on&utm_term=.77758aca9c8a

m

New York Times, June 14,
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The seizure of Stena Impero prompted the UK to then propose its own “European-led plan”
for a multinational maritime security effort. The European-led plan expressly separates itself from
the United States’ “maximum pressure” policy toward Iran, but still seeks some degree of U.S.
military support. The remaining signatories to the JCPOA — the United Kingdom, Russia, China,
France, and Germany — have all reaffirmed their commitment to the treaty, and their resolve to
preserve the agreement has had a powerful impact on their response to U.S. proposals for military
action in the Gulf."” While the European-led plan has gained more international traction than
Operation Sentinel, the fear that any U.S. military involvement could jeopardize the preservation of
the JCPOA and/or provoke Iran further has made France, and in particular, Germany, unwilling to
participate in any military efforts that involve the United States.'* Meanwhile, Russia has signed new
defense agreements with Iran, including plans for joint military drills in the Gulf of Oman, and
China has been circumventing U.S. sanctions against Iran for months by stockpiling millions of
barrels of Iranian crude oil in “bonded storage.” ” Additionally, Beijing has recently partnered with
Iran to counter U.S. “unilateralism and hegemony” in cyber operations.' "

Thus far, Iran has rejected both the U.S.-led and the European-led proposals for naval
coalitions. Moreover, European signatories to the JCPOA have formed the Instrument in Support
of Trade Exchanges (INSTEX) to circumvent U.S. sanctions, thereby providing Iran with economic
relief in a bid to save the treaty.” " In eatly August, Iran threatened further violations to the JCPOA
in addition to threats to block energy exports out of the Strait of Hormuz. On August 16, having
received “written assurances” from Iran that the ship would not be traveling to Syria, a court in
Gibraltar ordered the release of Grace 1.’ The United States then issued a warrant for the ship’s

ol

m

13 Kylie MacLellan and Michael Georgy. “Britain calls for European naval mission to counter Iran’s ‘piracy.”” Reuters,
July 22, 2019. Accessed on August 7, 2019. https://www.reuters.com/article/us-mideast-iran/britain-calls-for-
european-naval-mission-to-counter-irans-piracy-idUSKCN1UH16E; Tom O’Connor. “U.S. struggles to get help from
Europe as Iran plans military moves with Russia, seeks support from China.” Newsweek, July 30, 2019. Accessed
August 7, 2019. https://www.newsweek.com/us-struggles-europe-help-iran-russia-military-moves-1451752

14 Tom O’ Connor. “Germany says it will not support U.S. military in Gulf, where Iran is ready for talks with Saudi
Arabia.” Newsweek, July 31, 2019. Accessed August 7, 2019. https://www.newsweek.com/germany-wont-back-us-
gulf-iran-talks-saudi-arabia-1452011

15Tom O’Connor. “Iran says it will expand military ties with Russia, hold joint drills as U.S. tries to build rival
coalition.” Newsweek, July 29, 2019. Accessed on August 7, 2019. https://www.newsweek.com/iran-says-it-will-
expand-military-ties-russia-hold-joint-drills-us-tries-build-rival-coalition-1451630

16 Natasha Turak. “Millions of barrels of Iranian crude are sitting in Chinese ports—and could disrupt oil markets.”
CNBC, August 2, 2019. Accessed August 7, 2019. https://www.cnbc.com/2019/08/02/millions-of-barrels-of-iranian-
crude-are-sitting-in-chinese-ports.html

177ak Doffman. “Cyber warfare threat rises as Iran and China agree ‘United Front’ against U.S.” Forbes, July 6, 2019.
Accessed on August 7, 2019. https://www.forbes.com/sites/zakdoffman/2019/07/06/iranian-cyber-threat-
heightened-by-chinas-support-for-its-cyber-war-on-u-s/#510704e942eb

18 patrick Wintour. “Iran rejects UK’s proposal for European-led maritime force.” The Guardian, July 23, 2019.
Accessed on August 7, 2019. https://www.theguardian.com/politics/2019/jul/23/jeremy-hunts-plan-of-european-
led-maritime-force-in-gulf-hits-opposition

19 staff. “Europe says Iran trade channel operational - statement.” June 28, 2019. Accessed on August 7, 2019.
http://news.trust.org/item/20190628181924-3xr0i/; Babak Dehghanpisheh. “Iran says it will further breach
nuclear deal in one month unless Europeans act.” Reuters, August 5, 2019. Accessed on August 7, 2019.
https://www.reuters.com/article/us-mideast-iran/iran-says-it-will-further-breach-nuclear-deal-in-one-month-
unless-europeans-act-idUSKCN1UVITV

20 Kim Hjelmgaard. “U.S. issues warrant to seize Iran oil tanker ‘Grace 1’ after Gibraltar judge orders its release.”
USA Today, August 17, 2019. Accessed on August 19, 2019.
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seizure; this was subsequently rejected by the Gibraltarian court, which ruled that U.S. economic
sanctions against Iran did not apply to Gibraltar, the European Union, or to the United Kingdom.
The ship assumed a new name, Adrian Darya 1, and is at the time of this writing reportedly en route
to Greece.”

1.2 The Elephant(s) in the Room
In brief, the ongoing Gulf Crisis demonstrates the following:

1. That the U.S. failure to ratify UNCLOS threatens U.S. interests and
international security in geostrategic regions;

2. weakening U.S. hegemony and the emergence of a multipolar world;

3. acrisis of trust in U.S. foreign policy and an emergent lack of
confidence in U.S. global leadership;

4. growing cracks in the present Euro Atlantic order;

5. a crisis of Euro Atlantic leadership;

6. and the dangers of continuing unilateralist international treaty
behavior by the United States.

First, the current Gulf crisis demonstrates how the United States’ failure to ratify
UNCLOS puts U.S. national interests and international security at risk.

An overlooked but critical piece at issue in the ongoing Gulf crisis is the United Nations
Convention on the Law of the Sea (UNCLOS). Although the United States was instrumental in its
creation, Washington has neither signed nor ratified the treaty, while Iran has signed the treaty but
has never ratified it. The situation is further complicated by the lack of official diplomatic ties
between Washington and Tehran; it is complicated further still by the selective application of some
of the treaty’s contents by both countries and the dismissal of others: this is especially true as it
relates to navigational freedoms.” Accordingly, there is no shared, clear legal framework that both
Iran and the United States subscribe to with which to judge the current conflict. Legal scholars, such
as David Sandalow, argue that where UNCLOS is stable, clear, and consistent, customary
international law is by contrast open to interpretation, inconsistent, and defines state rights less
clearly.” * Thus, in terms of international law, Iran and the United States are both operating in a
hazardous legal gray zone.

https://www.usatoday.com/story/news/world/2019/08/17/u-s-issues-warrant-seize-iran-oil-tanker-grace-
1/2038461001/

21 Liz Sly. “Gibraltar rejects U.S. request to seize Iranian oil tanker, ship leaves for Greece.” Washington Post,
August 19, 2019. Accessed on August 20, 2019. https://www.washingtonpost.com/world/middle east/gibraltar-
rejects-us-request-to-seize-iranian-oil-tanker/2019/08/18/ac573758-c1c4-11e9-8bf7-cde2d9e09055 story.html

22 Mark Nevitt. “The missing piece in US-Iran Drone Dispute: Navigational freedoms and the Strait of Hormuz.” Just
Security, June 28, 2019. Accessed on August 7, 2019. https://www.justsecurity.org/64725/the-missing-piece-in-us-
iran-drone-dispute-navigational-freedoms-and-the-strait-of-hormuz/

23 Kraska, James. "Legal Vortex in the Strait of Hormuz ." Virginia Journal of International Law. Vol. 54, No. 2 (2014):
326. Accessed on August 7, 2019.

24 Side note: although both the United States and Iran do follow to some degree customary international law, this
legal area contains many ambiguities and differences of opinion on its definitions and applications. See: Sandalow,
David B. Law of the Sea Convention: Should the U.S. Join?. Brookings Institution: Washington, D.C., August 2004
(7p). : https://www.brookings.edu/research/law-of-the-sea-convention-should-the-u-s-join/. Accessed on August 7,
2019.
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James Kraska of the U.S. Naval War College argues that as a non-party to UNCLOS, “the
United States enjoys only the right of nonsuspendable innocent passage in the Strait of Hormuz”
rather than full transit rights, while Iran “is limited to enforcement of only a three nautical mile
territorial sea rather than the contemporary standard of twelve nautical miles” that is afforded under
the Convention.”” Moreover, Kraska underscores the fact that UNCLOS is the one document that
was designed with the idea of preventing conflicts like the one at hand in the Gulf, and whose
contents could resolve it. It was also designed as a “package deal” so as to prevent the “cherry
picking” of rights and duties by state actors. Since the United States is not a party to UNCLOS, it is
not entitled to exercise transit passage in the Strait of Hormuz, and Kraska argues that “to permit
the United States to enjoy transit passage is to indulge Washington in the very type of ‘cherry
picking’ among the provisions of UNCLOS that the package deal was designed to prevent.” Kraska
maintains that the regime of transit passage is reserved only for parties to UNCLOS.”*

Owing to the United States’ unilateralism toward UNCLOS, Kraska predicted in 2014 that
the Strait of Hormuz would be “the ground zero in any war” in the Persian Gulf.”’ He warns that
this “lack of agreement over the application of the international law of the sea” between Iran and
the United States in the Strait of Hormuz has created “a legal vortex” that increases the chances of
war in the Gulf. Accordingly, it can be argued that the United States’ decision not to ratify
UNCLOS also increases the chances of preventable conflicts — if not outright war — in other
geostrategic regions: namely, the South China Sea, and the Arctic.”® More broadly, it can also be
argued that unilateralist behavior by the United States toward other international treaty regimes
increases the possibilities of preventable conflicts in general.

Second, the Gulf Crisis demonstrates the shifting power dynamics of the current
international system.

The ongoing Gulf crisis is both an example and a product of the United States’ increasingly
unilateralist behavior in relation to international treaties and U.S. foreign policy. In exposing
tensions and fundamental policy differences between the United States and some of its closest allies,
the Gulf crisis has also exposed the waning hegemony of the United States in the present world
order. The crisis demonstrates how U.S. behavior has encouraged Europe to draw closer together as
a region, while positioning Europe for greater solidarity and increased partnership with the United
States” main competitors: China and Russia. It also typifies the more myopic aspects of the United
States’ foreign policy, such as Washington’s limited geopolitical awareness and problems with U.S.
strategic preparedness for future challenges — namely, with China and with Russia.

While much of Washington has focused on Russia as being poised to gain the most
from the ongoing Gulf crisis, upon closer inspection, it is actually China.” * Gaining access to
the Gulf of Oman and other geostrategic regions is central to China’s geopolitical goals, as facilitated
by Beijing’s impressively comprehensive Belt and Road Initiative (BRI). China has already built a
port close to the Iranian border in Gwadar, Pakistan, and is mulling the possibility of a naval base

25 Kraska, James. "Legal Vortex in the Strait of Hormuz ." Virginia Journal of International Law. Vol. 54, No. 2 (2014):
326.
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there. Beijing has also invested some 60 billion USD in what it calls the China Pakistan Economic
Corridor (CPEC), which seeks to link Western China with Pakistan, and by extension the Gulf of
Oman and Strait of Hormuz.” ** * India, acting as a counterweight to Iran, has invested heavily in
the Iranian port of Chabahar, but U.S. sanctions mean that India will be forced to abandon its
projects there. Some experts now predict that the Gwadar port will likely become “the only access
route to the Arabian Sea and Indian Ocean trade for Afghanistan and Central Asia” — which would
exponentially increase China’s geopolitical power.

China’s stakes in the Gulf crisis demonstrates how countries “with economic ties to China
but strategic alliances with the United States” will face an increasingly difficult tug-of-war in the
coming years.” For example, Beijing is quickly establishing a presence in the Pacific via the
Philippines — an American ally. The U.S.-Philippine Alliance has been on shaky ground in recent
years, and Beijing’s political and economic influence on Manila has gained traction.” Chinese firms
are now funding multiple infrastructure projects in the Philippines:* these projects involve areas
such as Subic Bay — which was formerly the site of a historic U.S. naval base — as well as in areas of
the former U.S. Clark Air Base.” Owing to the alliance, U.S. forces are allowed access to Philippine
military bases at the invitation of the Philippine government, and American access to Philippine
airfields is especially critical from the angle of maritime security: in the event of armed conflict in the
South China Sea, the Philippines would provide Washington with its only point of fighter-range
access.” China is clearly cognizant of this and is seeking to deter future American access.” Likewise,
the ongoing gulf crisis also exposes how U.S. allies in Europe — and in particular, Germany — face a
similar tug-of-war between U.S. interests on the one hand, and competing Russian and Chinese
interests and influence on the other. European countries have increasing economic ties and energy
dependence on Russia,” while China is also increasing its presence in Europe: as of 2019, Chinese
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firms now hold controlling stakes in over a dozen Mediterranean and European ports.* In the
words of expert Kimberly Ann Elliot, the current crisis shows that “the world is no longer a place
where the United States is powerful enough to set the agenda and expect other countries to fall in
line.”*

The ongoing crisis has encouraged Iran to increase its strategic cooperation — and
dependence — on both China and Russia.” * President Trump’s simultaneous trade war with China
has also negatively affected financial markets and the global economy. Combined with the current
Gulf crisis, Trump’s recent plans for additional tariffs have raised fears of a currency war and of a
crash in oil prices, adding to the instability of global financial markets.” * Secondarily, the U.S.
handling of the crisis has also given China and Russia more to agree on and more shared
international leverage.” It also provides additional context for increased strategic cooperation
between Beijing and Moscow, as well as additional capability for acting as a counterweight (or as a
spoiler) to U.S. objectives if either so chooses.” *

Third, with regard to the tanker attacks on 13 June, the U.S. narrative of events has
been publically questioned in an unprecedented way, indicating a crisis of trust in U.S.
foreign policy and an emergent lack of confidence in U.S. global leadership. Some of the
United States’ closest allies — namely the United Kingdom, Japan, and Germany — publically
questioned U.S. intelligence, and in some cases publically resisted U.S. conclusions on the tanker
attacks. Further, much of the U.S. domestic press as well as the international press initially treated
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the U.S. version of events with doubt and suspicion. Prominent news outlets published accusations
of U.S. warmongering, and some contributors made comparisons of the events in the Gulf of Oman
to the Gulf of Tonkin incident, and to the U.S. invasion of Iraq.” >' *

Much of this questioning of a government’s narrative of events is due to the internet,
whereby a profusion of open source information is now available to the public in ways it never was
before: ordinary people now have unprecedented access to information, while social networks
facilitate the rapid spread of both accurate and inaccurate information and ideas.”® Some academics
such as Tom Nichols, have emphasized that while access to information has become more
ubiquitous and more convenient with the rise of the internet, this access does not necessarily bring
with it authenticity, accurate analysis and/or genuine comprehension — all of which are less
convenient, less accessible, and more difficult to come by. In other words, this increased access to
information does not necessarily encourage or guarantee the critical thinking and analysis of the
users who consume the information (or for those who produce content and those who amplify it).
Nichols has described the internet as “less a library than a giant repository where anyone can dump
anything;” he and other scholars argue that the internet “tends to generate communities of ...like-
minded groups, dedicated to confirming their own preexisting beliefs rather than challenging them,”
while social media “amplifies” echo chambers of political and intellectual biases.” ** Others, such as
Thomas View, say that rather than a marketplace of ideas, the internet now offers “a marketplace of
realities.”””® While many experts emphasize how the internet has facilitated and exacerbated cognitive
biases, there is also the question of how much the internet has merely increased the visibility of biases
that have always existed — but until recently were more difficult to quantify, less visible, and much
easier to contain. Experts are split on whether information literacy will improve or worsen in the

b
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coming years.”” Ultimately, these internet trends significantly impact domestic and international
politics in the real world.

The reaction to the 13 June incident came after the U.S. New York Times newspaper
published an exposé in March: the article countered the U.S. government’s claim that Venezuelan
President Nicolas Madura had ordered a convoy of humanitarian aid to be set on fire, and included
unreleased footage which contradicted U.S. claims.” Thus, the later response of U.S. allies, of
domestic and international media, and of much of the greater public to the U.S. government’s
narrative of the events in the Gulf of Oman demonstrates a greater erosion of U.S. credibility that
cannot be disregarded.” It also demonstrates a larger-scale trend toward the public questioning of
U.S. government narratives of events (as well as those of other countries); different groups’ rejection
and embrace of competing narratives; and signifies the emergent challenges to the U.S.
government’s narrative (and that of other governments’ respective narratives) at large in the 21*
century.” *

Fourth, the Gulf Crisis exposes the growing cracks in the present Euro Atlantic
order.” The cracks in the transatlantic alliance, having grown wider during the current U.S.
administration, have only been exacerbated by the ongoing Gulf crisis. NATO members and non-
members alike have openly rejected U.S. proposals, resisted U.S. leadership efforts on the crisis, and
criticized U.S. foreign policy on Iran. It is significant that the United Kingdom — heretofore one of
the United States’ closest allies — has attempted to craft a “European-led” operation that expressly
separates itself from U.S. foreign policy. Although there is some irony in that the United Kingdom
has proposed a “European-led” coalition just as it is poised to leave the EU, these actions
demonstrate that the UK and Europe at large have begun to draw closer together in reaction to U.S.
unilateralism, and in spite of Brexit.” Moreover, the United States also withheld information from
Britain on Trump’s initial plans to conventionally attack Iran; this decision not to inform Britain is
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noteworthy, as are recent comments by U.S. military officials suggesting that Japan — rather than
Britain — may be the United States’ closest ally, much to Britain’s chagtin.”*

These events also expose the lopsided balance of power between the United States and
Europe: the EU is not yet able to rival U.S. economic or military power, and Brussels’ struggle for
leverage in the crisis illuminates the EU’s dependence on the United States.”” In the wake of Iran’s
retaliatory seizure of British S7ena Impero — after the British-led seizure of Iranian tanker Grace 7 at the
United States’ request — the UK and other U.S. allies are also wary of the risks and costs of
becoming collateral damage in the crisis.”” Thus, the most recent combination of decision-making
and rhetoric by the Trump administration during the Gulf crisis has served to further alienate Britain
and other U.S. allies, and undermines Euro Atlantic institutions like the EU and NATO at a critical
tme.

Since assuming office, President Trump has harshly criticized NATO and the EU with
unprecedented public comments. Trump has publically called the EU a “foe” on matters of trade,
and has accused the EU and NATO of taking advantage of the United States economically and
militarily.” Trump has also imposed tariffs on the EU and other major American trading partners,
including Japan, Canada, Mexico, and China — actions which U.S. academic Joel Trachtman has
likened to America shooting itself in the foot.”* © In the midst of the ongoing Gulf crisis, Trump
announced that the United States is ready to impose billions of dollars in additional tariffs that
would greatly affect the European Union, to which Brussels has announced that it is ready to
impose retaliatory measures of its own.” In addition to imposing tariffs and criticizing EU trade
policies, President Trump has demanded that NATO allies contribute more to defense
expenditures.” While the United States does indeed provide the bulk of NATO defense
expenditures, President Trump has made misleading and exaggerated claims on spending
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proportions.”” ” ™ Moreover, Trump has publically questioned the United States’ obligation to
uphold NATO’s Article 5, and has privately discussed withdrawing the United States from NATO
on repeated occasions.” " As a result, U.S. allies have voiced understandable doubts and concerns
over whether the United States is a reliable ally, leaving the future structural integrity of NATO in
some doubt.””

While successful in encouraging a greater degree of self-reliance amongst European partners
and less reliance on Washington for defense purposes, the current U.S. administration’s pattern of
behavior has also gradually encouraged Europe to consider alternative security options to NATO.
To the irritation of Washington, such proposals include the European Defense Fund and the
Permanent Structured Cooperation (PESCO), which was formed in 2017. While the Trump
administration has been critical of NATO, it has also criticized greater European military
cooperation, and has characterized proposals such as PESCO as rivals for NATO and its
resources.” Supporters of the proposals argue that the models would complement rather than
compete with NATO.* Although not necessarily optimistic about such proposals, Russia has
notably expressed a much more neutral view towards PESCO than towards NATO. Russian
officials have stated that Moscow does not see PESCO as a threat, thus leaving — at the very least —
some extant potential for greater security cooperation between Europe and Russia.”

Finally, the European signatories to the JCPOA have formed the Instrument in Support of
Trade Exchanges (INSTEX), a special-purpose vehicle to circumvent U.S. economic sanctions and
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facilitate trade with Iran.*” These actions underscore the growing divide between the United States
and Buropean allies on foreign policy matters such as the Iran crisis and potentially other future
crises.

Notably, the U.S. Defense Department’s most recent National Defense Strategy underscores
the importance of “strengthening alliances” and attracting new U.S. partners. Page 8 of the
document asserts that “by working together with allies and partners we amass the greatest possible
strength for the long-term advancement of [U.S.] interests, maintaining favorable balances of power
that deter aggression and support the stability that generates economic growth.”” The Gulf Crisis
thus demonstrates what happens when the United States chooses against working together with its
allies and its partners: the U.S. advancement of short-term interests; the promotion of unfavorable
balances of power that promote aggression; and the support of instability that generates greater
economic decline.

Fifth, the Gulf Crisis also exposes a crisis of Euro Atlantic leadership on several
levels. Major players in the Euro Atlantic order have all exhibited a degree of significant domestic
political dysfunction and upheaval, which in turn threatens the structural integrity of Euro Atlantic
institutions like NATO and the European Union. Major actors — including the United States, the
United Kingdom, Germany, and France — have each experienced rising levels of populism and
nationalism, which have had a significant impact on domestic and international politics.** In
addition to a surge of anti-establishment sentiment, members of the EU are also facing economic
issues, unemployment, a migration crisis, terrorist threats, and issues with Russia and China.”

Brexit has placed the United Kingdom at a critical juncture. In the midst of the ongoing
Gulf crisis, British Prime Minister Theresa May stepped down and Boris Johnson assumed office on
24 July. May’s resignation came after she failed to negotiate an agreement on the terms of Brexit,
itself a product of populism. Comparisons have also been made between the new British Prime
Minister and U.S. President Donald Trump on the basis of some similarities between the two
divisive public figures, including that both leaders have populist bases of support.*® " * Thus far,
Britain has been unable to reach an agreement on a deal for the United Kingdom’s controversial
withdrawal from the European Union, upon which much depends for the European, British, and
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American economies. ¥ Prime Minister Johnson is currently struggling to maintain a majority in the
British Parliament, while some experts have also argued that in addition to threatening the integrity
of the European Union, Brexit may also threaten the integrity of the United Kingdom.”

Pro-EU French President Emmanuel Macron has faced historic unrest during his
administration, with regular riots in Paris, falling approval ratings, and competition with far-right
opposition groups.” Macron’s proposals for EU reform have been met with a mixed response from
other EU members; they have also generated some tension with Germany, the “gatekeeper” of the
European Union.” ” Meanwhile, Germany has experienced its own domestic political scandals,” as
well as a changing of the guard: in 2018, longtime Chancellor Angela Merkel announced that she
would not run for political office after the end of her current Chancellorship. In effect, Merkel is
surrendering leadership of her ruling party — the Christian Democrats (CDU) — a position she has
held for some eighteen years. Owing to recent political turmoil within the CDU and other German
political parties, there are some fears that Merkel’s government may collapse, and force her to resign
before the end of her Chancellorship.” As the de facto leader of the EU, her waning influence and
impending exit from politics adds to the anxiety and uncertainty felt by the EU and other European
institutions at present.” ”’

Meanwhile, the United States has been experiencing its own political dysfunction, with
divisive domestic politics and domestic and international criticism over the administration of
incumbent President Trump. Government agencies including the Department of Defense and
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Department of State are experiencing what some have termed as leadership crises.” * President
Trump’s Cabinet has experienced the highest turnover rate of any U.S. President.'” The U.S.
Secretary of Defense, Mark Esper, was confirmed on 23 July 2019, during the middle of the Gulf
crisis. Prior to Esper, the U.S. Defense Department had gone through four leaders in six months.
The U.S. navy has also experienced upheaval in its leadership: on 31 July 2019, Vice Admiral
Michael Gilday was confirmed as the chief of naval operations after Admiral Bill Moran, the original
nominee, abruptly resigned and withdrew from consideration in the wake of a scandal.'” Under the
Trump administration, many top leadership positions in the Pentagon, State Department, and other
government agencies have remained unfilled or held by temporary officials — signaling the Trump
administration’s emphasis on keeping the White House as the powerbroker.'” Current Secretary of
State Mike Pompeo has supported additional funding cuts to his own Department, and President
Trump’s most recent budget proposals have prompted criticism and alarm from retired U.S. military
officials and diplomats alike.'” '™* These agency vacancies, high turnover, and disproportionate
federal funding between the Defense and State Departments have impeded the effective
implementation, coherence, and consistency of U.S. foreign policy objectives.'”

Further, global trust in U.S. leadership has declined considerably in recent years. An
international poll by the Pew Research Center in 2018 showed that many countries trust Chinese
President Xi and Russian President Putin more than Trump to “do the right thing regarding world
affairs.” The poll of twenty-five countries included major U.S. allies. An average of 70 percent of
respondents said that they had no confidence in Trump, and another 70 percent said that the United
States does not take into account the interests of other countries.'” At present, President Trump is
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also facing the possibility of an impeachment inquiry, which could throw the United States into
further political turmoil and distract from foreign policy objectives and priorities including the
ongoing Gulf crisis."”

Sixth, the Gulf Crisis demonstrates the dangers of U.S. unilateralist international
treaty behavior and the increasing militarization of U.S. foreign policy."” The United States
unilaterally withdrew from the JCPOA on 8 May 2018 and immediately re-imposed sanctions on
Iran. Trump has lambasted the treaty, and justified U.S. withdrawal on the basis that the JCPOA did
not promote U.S. national security interests but instead enabled attempts by the Iranian regime to
develop nuclear weapons capabilities.'” Critics have said, however, that the treaty was effective and
that the International Atomic Energy Agency had repeatedly verified Iran’s compliance, making the
United States’ withdrawal a strategic error that harms U.S. national interests, damages U.S. credibility,
and undermines the rules-based international system and international institutions.'"’As the Gulf
crisis escalated in July 2019, Iran announced that it had breached the treaty’s terms of agreement by
increasing its uranium enrichment past the agreed threshold. As retaliation for increasingly crippling
U.S. economic sanctions, Iran has maintained that these breaches are reversible if the remaining
JCPOA signatorties can compel the United States to ease these sanctions.'"

The remaining JCPOA signatories — the UK, France, Russia, China, and Germany on behalf
of the EU — have reiterated their commitment to the treaty in the wake of the crisis. Whereas
supporters of U.S. withdrawal have argued that Trump’s withdrawal has been vindicated by Iran’s
recent actions, critics argue that the United States is actually inducing a self-fulfilling prophecy
toward Iran’s becoming a nuclear threat.''> Moreover, critics have accused Trump of being
inconsistent in his foreign policy and in his approach to nuclear disarmament: this inconsistency is
on prominent display in President Trump’s austere approach toward Iran, which is in sharp contrast
to his warmer approach toward North Korea (however, it should be remembered that that, too, had
a rocky start). This juxtaposition was epitomized by Trump’s historic meeting with North Korean
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leader Kim Jong-Un in the DMZ at the height of the ongoing Gulf Crisis on 30 June 2019, and in
spite of Pyongyang’s continuing nuclear missile tests.'”” ''* 1"

Washington has largely isolated itself during the Gulf crisis as major U.S. allies have worked
to separate themselves from U.S. policy on Iran. The UK, Germany, and Japan have insisted on a
strategy of seeking first a diplomatic rather than a military solution to the Gulf crisis. The U.S.
administration’s immediate reach for a unilateral, tactical military operation during the present Gulf
crisis — instead of the strategic, multilateral decision-making and exploration of diplomatic solutions
favored by its allies — also demonstrates what academic Daniel Drezner has called “the creeping
militatization” of U.S. foreign policy."® The U.S. Department of Defense now greatly eclipses the
Department of State in terms of funding priorities, and thus political primacy, in U.S. foreign
policy.'” 118 17 120 21 Pregident Trump’s budget proposals for FY2020 proposes a military budget that
is approximately 19 times that of the budget for diplomacy, foreign aid, and development.'* Former
top military leaders including retired U.S. Naval Admiral and NATO commander James Stavridis
have criticized this trend as harmful to the United States’ long-term interests, arguing that diplomacy
should come first, and military action should be a last resort.'” In 2018, a U.S. bipartisan,
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“congressionally mandated study by former high-ranking national security officials”'** quietly

concluded that there is a significant “imbalance in civil-military relations on critical issues of strategy
development and implementation.” '** The full name of this study is “Providing for the Common
Defense: The Assessments and Recommendations of the National Defense Strategy Commission.”
The Commission also concluded that this imbalance in U.S. civil-military relations is actively
“undermining the concept of civilian control” of the U.S. military.”'* The study’s results were
disputed by then Joint Chiefs of Staff General Dunford, but nevertheless reinforce growing
questions over the effectiveness of the Pentagon’s sizeable allocation of funding and of broader U.S.
security strategy.'”’

In addition to criticizing the need for certain multilateral treaties, President Trump has also
criticized the need for major U.S. alliances — including those with Japan and South Korea,
respectively. Japanese Prime Minster Shinzo Abe was in Iran at the time of the tanker attacks on 14
June, having gone to Tehran with the aim of easing tensions between Iran and the United States by
acting as a diplomatic go-between.'”® Just after Abe’s noble but ultimately unsuccessful diplomatic
efforts in Tehran, Trump called the Japan Treaty “unfair,” and reportedly mused in private about
withdrawing the United States from the treaty — an action that would have enormous global
ramifications.'” President Trump has also made similar criticisms of the United States” Mutual
Defense Treaty with South Korea. Some experts have deemed a hypothetical withdrawal from the
treaty as “potentially destabilizing” for the region, and would further undermine U.S. credibility with
regard to international agreements.” Meanwhile, bilateral relations between Tokyo and Seoul
continue to deteriorate, with some experts arguing that President Trump has failed to facilitate
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stronger ties between the two countries — to Washington’s own strategic disadvantage.” Experts
such as Michael J. Green have argued that the current administration has worsened regional stability
in East Asia by failing “to create a sense that there is a team of allies in Asia.” Others still have said
that the worsening situation between Tokyo and Seoul signifies Washington’s diminished standing in
the region, if not the world."”

In addition to fostering greater insecurity amongst U.S allies, the United States’ unilateralist
behavior has also bred greater militarization. As two of the United States” most important allies,
Germany and Japan are comparable in the military constraints of their respective post-war
constitutions due to their former status as Axis powers in World War II. In Germany’s case, its
constitution emphasizes the use of its military for defense purposes only."”” With the advent of the
Cold War, however, Germany expanded its constitutional definition of defense to include
international operations.” Likewise, Japan’s post-war constitution has similar constraints, but its
Article 9 — also known as the Pacifist clause — is arguably more explicit than the constitutional
language of other former Axis powers in its renunciation of “war as a sovereign right of the nation
and the threat or use of force as means of settling international disputes.”'” Historically, Japan has
restricted its armed forces to self-defense purposes only. Nonetheless, Japan appears to be following
a similar constitutional track with Germany: in 2015, the Japanese Diet passed laws permitting Japan
to use its armed forces to assist its allies in the event of an attack.” Thus, Germany and Japan
respectively have gradually broadened their constitutional interpretations of “defense” with regard to
the use of their armed forces, largely at the impetus of their mutual ally, the United States.
Accordingly, it can be argued that the continuing trend of U.S. unilateralism has to some
extent encouraged the militarization of U.S. allies and adversaries alike, ultimately adding to
international insecurity.” **

Recent U.S. withdrawals from major international treaties are of course not limited to the
JCPOA. They also include the United States’ withdrawal from the Paris Climate Accord on 1 June
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2017"” and U.S. withdrawal from the Intermediate-Range Nuclear Forces Treaty with Russia on 2
August 2019."* President Trump has also expressed criticism over the Open Skies Treaty.'*!

Thus, it can also be argued that in the wake of the Gulf crisis, American exceptionalism has
largely helped to undermine the international system and the very institutions that Washington
helped create.

1.3 The Writing on the Wall (and in the Water)

Washington is struggling to maintain its hegemony and contain rival powers. The
geopolitical undercurrents of the ongoing situation typify the growing dysfunction in the United
States’ relationships with its allies and other global actors. It is also possibly a watershed moment:
whereas the United States was able to form maritime coalitions quickly in the past, it now finds itself
as the minority, rather than as the exception. Moreover, the current crisis exposes the geopolitical
realities of the 21" century: that China and Russia are both global powers who will continue to be
increasingly prominent in global affairs for the foreseeable future. In the words of scholar Rockford
Weitz and others, “this is what a multipolar world looks like.”*** Others,'*’ such as scholar Fareed
Zakaria, have expressed similar sentiments in more pessimistic terms: American hegemony is more
ot less dead.'

Accordingly, in order to avoid future conflicts with similar scenarios, the United States will
have to rethink its decision not to ratify UNCLOS; must reassess its unilateralist behavior toward
international treaty regimes; and must reevaluate U.S. relationships with China and Russia going
forward. If the United States continues to cherry-pick international law such as UNCLOS,
Washington will reap more costs than benefits in the mid- and long-term. The remainder of this
paper will seek to demonstrate that U.S. exceptionalism toward international treaties — and the U.S.
failure to ratify UNCLOS specifically — increasingly places U.S. interests in danger and reduces
international security. Moreover, with regard to China and other global powers, this unilateralist
behavior increasingly places the United States at risk of becoming the precedent — rather than the
exception — in international law.

Part II: The United States, American Exceptionalism, and UNCLOS

1. American Exceptionalism
11 An Overview
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Since its inception over two hundred years ago, the United States has subscribed to a
roving brand of uniqueness, in which “American values, [the American]| political system, and
[American] history are considered to be “unique and worthy of universal admiration.”'*
Accordingly, this ideology of America exceptionalism involves an overriding moral
superiority on the part of the United States over other state actors in international affairs and
international institutions. Contemporary scholars have attributed the enduring success of
American exceptionalism to a combination of important and fortuitous factors: these include
the United States’ geopolitical power; democratic stability; political and structural
decentralization; deep-rooted conservatism and weak liberalism; a “unique” American rights
culture; grassroots politics; and simply good fortune, among others.'** '/

As the United States has continued to enjoy a privileged and powerful position in the
twenty-first century world order, the ideology of American exceptionalism has permeated U.S.
domestic policies and U.S. foreign policy.'* It has also permeated U.S. behavior in the international
legal system: American exceptionalism includes the belief that the United States is “both destined
and entitled to play a distinct and positive role” in the international legal order and global affairs at
large.'*” More precisely, Michael Ignatieff defines American exceptionalism as having three distinct
elements with regard to international law (and to international human rights law in
particular):

First, the United States signs on to international treaties and then exempts itself from
their provisions by explicit reservation, nonratification, or noncompliance. Second,
the United States maintains double standards: judging itself and its friends by more
permissive criteria than it does its enemies. Third, the United States denies
jurisdiction to human rights law within its own domestic law, insisting on the self-
contained authority of its own domestic rights tradition.'”

Both “lauded and criticized” for its exceptionalism in the past, the United States’
employment of this ideology has attracted increasing disdain from the international
community in recent years; this is particularly true concerning U.S. behavior toward
international treaties. Legal scholars such as Antonia Chayes argue that the United States has
demonstrated a pattern of inconsistent and unreliable behavior toward international
agreements, resulting in derision as well as confusion from state actors and non-state actors
alike. Chayes argues that most, but not all, characteristics of U.S. behavior toward
international treaties are negative. They include the following actions:
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2012. Accessed on August 7, 2019. http://nationalinterest.org/commentary/how-american-exceptionalism-dooms-
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I. a failure to ratify certain international treaties;
ii. reservations, understandings, and declarations (RUDs);
iii. failure to support certain international treaty regimes;

iv. noncompliance (rare);

V. active undermining of certain international treaty regimes;
Vi. the last-in-time rule;

Vil. the application of international law in U.S. coutts;

viii.  and withdrawal from certain international treaties."

Although not alone in this behavior, the United States has performed (and continues
to perform) each of these actions with regard to various international treaties.”” To reiterate,
some of the most recent examples of U.S. withdrawal include: the Paris Accord; the
Intermediate-Range Nuclear Forces treaty; and the JCPOA treaty.

Over time, these actions have created an unfavorable and increasingly harmful international
perception of the United States with respect to its behavior in the international legal system. This
negative international perception is compounded by the double standard that the United States sets
for other countries: according to political scholar Daniel W. Drezner, the United States, as a global
superpower, “can evade international laws and treaties that conflict with [its] current interests by
seeking out regimes with different laws” through what is known as “forum-shopping.” In this way,
the United States chooses “to adhere to some but not all international agreements,” thus ensuring
“that favored multilateral arrangements...expand rather than constrain U.S. options.” Moreover,
Drezner points out that official U.S. documents — such as the United States’ National Security
Strategy of 2006 — have, at times, even explicitly endorsed “the creation of new international
institutions if pre-existing institutions cannot be reformed” to align with U.S. interests.'”
Nevertheless, the United States bluntly expects other nation-states to obey and to operate according
to the rule of law, and it exhorts nation-states to alter their behavior toward international law when
and where the United States deems it appropriate.'™

A more recent example can be found in the United States” National Security Strategy
document of 2017. The NSS document’s introduction recognizes the fact that the United States
worked with its allies and partners “to shape the post-war order through the United Nations, the
Marshall Plan, the North Atlantic Treaty Organization (NATO), and other institutions designed to
advance our shared interests,” but then asserts that the United States “stood by while countries
exploited the international institutions we helped to build.” Further on in the same document, there
is the admonishment that “state and non-state actors project and advance their objectives by
exploiting...international institutions.”" Thus, in this way the United States censures other
countries for their exploitation of international institutions for the sake of their own national
interests, but considers itself exempt from such criticism when it employs the same methods and the

151 Chayes, Antonia Handler. "How American Treaty Behavior Threatens National Security" in 33 International
Security, 45 (2008).

152 1bid. Pages 45-47 in particular.

153 Daniel Drezner, “The Tragedy of Global Institutional Commons,” in Martha Finnemore and Judith Goldstein, Eds.,
Back to Basics: State Power in a Contemporary World (Oxford: Oxford University Press, 2013), pp. 280-310. See
“Conclusion” in particular. [JC330 .B255 2013]

154 Antonia Chayes, American Treaty Behavior: an Obstacle to National Security, INTERNATIONAL SECURITY, Vol. 33,
No. 1 (Summer 2008), pp. 45-81.

155 United States. The National Security Strategy of the United States of America. The White House and President
Donald J. Trump. December 2017. Pages 2 and 37 in particular.
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same behavior for the same objectives. In summary, the United States employs “selective
multilateralism” to and/or “withdraw([s] from treaties it deems critical of United States positions,”
and also shows “disdain for long-standing international obligations which the United States itself
helped create.”"

Some scholars argue that the United States employs this kind of selective multilateralism or
“a la carte multilateralism” in order to follow treaty obligations that serve U.S. interests, while
transparently rejecting treaty obligations that do not."” Others, such as legal scholar Michael .
Glennon, have said more bluntly that such behavior in the international legal system is the
prerogative of a global superpower, but not one without risk:

The needs of the powerful are different from the needs of the weak; the powerful
don’t need to be concerned about penalties for violation that might dissuade the
weak. Obligation is therefore a function of power and influence. A rule that obliges
the weak may not oblige the powerful — even though the powerful may miscalculate
and flout that rule to their peril."®

Likewise, scholars such as Drezner argue that the current system endows great
powers — and the United States, in particular — with “fewer constraints and greater
capabilities to affect outcomes” in the international legal system.” Drezner argues that this
kind of behavior by the United States toward international law thus serves to undermine the
international legal system as a whole, and paradoxically produces a Hobbesian environment
with power-based rather than rules-based outcomes.'®” Moreover, Chayes goes so far as to
argue that the present-day ambivalence of the U.S. attitude toward international law is
inconsistent to the point of being irrational, and places the United States in “near contempt
for the law of nations” with “deletetious effects.”""'

In terms of these adverse effects, Chayes stresses that current U.S. treaty behavior
may actually serve to damage U.S. national interests rather than promote them. She
underscores that this “pattern of U.S. treaty actions...collectively may hurt the United States
when it seeks support for agreements or other foreign policy efforts that it deems
important.”'* The current crisis in the Gulf — with the United States’ unilateralist withdrawal
from the JCPOA, and Washington’s later difficulty in assembling a coalition — fully
demonstrates Chayes’ point.

In addition, Chayes and other scholars maintain that current U.S. treaty behavior
encourages the unfavorable perception of the United States as a free rider adhering to a
double-standard, and invites imitative, “copycat” behavior from other states. When this is
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done by other nation-states — and by other global powers, especially — it not only serves to hinder an
international treaty’s effectiveness, but undercuts the efficacy of the entire international legal system.
In turn, this is detrimental to the integrity of international treaty regimes, in addition to being
detrimental to the legitimacy of international law and international institutions.'®’

Furthermore, Drezner maintains that the United States has effectively used its
privileged position as a global hegemon to shift international regime complexes closer to
preferred U.S. policy positions, and continues to do so in the present-day. The United States
is able to achieve this by switching “from what it perceive[s| to be an ineffective or weak
regime to a club regime inhabited by like-minded states” when it deems it necessary for
securing U.S. interests. In this way, powerful incentives are created for “pre-existing
organizations — and member states in those organizations — to skew their policies” toward
the United States and U.S. partners.'**

However, this behavior also incentivizes other great powers to employ similar
behavior and methods such as forum-shopping and selective multilateralism. Drezner cautions that
the U.S. benefits from forum-shopping have thus far been facilitated by a unipolar distribution of
power in the United States’ favor. Yet current trends suggest that an ongoing shift “towards a more
multipolar distribution of power will encourage other states to act in a similar manner to the United
States” regarding international treaties. Drezner argues that the resultant scenario would generate
“policies that are at odds with great power interests, decoupled from stated norms, or so inchoate
that they cannot be implemented or enforced.” The ultimate result would be the accelerated
decline in both the legitimacy and the effectiveness of international institutions, to the
detriment of the United States’ longer term interests and security, and to the detriment of
the international legal order and international security.

To some extent, such a scenario — where American exceptionalism toward an international
treaty has fostered mimetic behavior and hampered mid and long-term U.S. goals in geostrategic
regions — is already playing out in the maritime arena. Two especially illustrative cases involve the
South China Sea, and the Arctic, which this paper will examine in the forthcoming sections.

2. The Case of the United States and the United Nations Convention on
the Law of the Sea

2.1 UNCLOS: An Overview
The United Nations Convention on the Law of the Sea (UNCLOS) is an “international
agreement governing international maritime zones,”'” including “all uses of the oceans and their
resources.”'* Consisting of 320 articles and nine annexes, the Convention “was created to codify

various customary maritime laws and establish [the] responsibilities and rights of nations.”'"’
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UNCLOS thus governs “all aspects of ocean space, such as delimitation, environmental
control, marine scientific research, economic and commercial activities, transfer of
technology, and the settlement of disputes relating to ocean matters.”'*

UNCLOS is the product of the longest treaty-making conference in history'®: the
Convention was signed on 10 December 1982 in Montego Bay, Jamaica, after some fourteen years
of negotiations."" It entered into force on 16 November 1994, and as of the year 2019, 168 parties
have ratified the Convention. These include 167 nation-states in addition to the European Union,
Palestine, the Cook Islands, and the island country Niue.'”" Countries that have formally ratified the
Convention include all permanent member-states of the United Nations Security Council; all
members of the Arctic Council; and all major maritime powers, including China and Russia, but with
one exception: the United States.

2.2 The United States and UNCLOS

The attitude of the United States toward UNCLOS is consistent with the
aforementioned pattern of exceptionalism in American treaty behavior, as described by
Chayes et alia. While the United States played a major role in the Convention’s development
and its negotiations, it remains as the only Arctic nation and the only permanent UN
Security Council member that has not formally ratified the treaty. The issue of ratification of
UNCLOS continues to be debated in the United States; however, as of August 2019 the
Convention has never been brought to a vote before the full Senate of the United States
Congress, where a two-thirds majority of the Senate must approve an international treaty in
order for ratification to take place."” ' As of August 2019, UNCLOS is one of thirty-eight
treaties that are pending in the United States Senate.'™

Historically, the United States has taken issue with certain aspects of the treaty.
During the negotiation process in the 1980s, the United States and other industrialized
nations opposed Part XI of the Convention, which dealt with seabed mining and national
jurisdiction. The United States subsequently led the push for the “Agreement relating to
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Implementation of Part XI of the Convention,” which was adopted on July 28, 1994. The
Convention was formally submitted to the U.S. Congress in 1994 (two years before the
Agreement pertaining to Part XI entered into force on July 28, 1996) but has remained in
legislative limbo in the Senate ever since.'”

In 2002, UNCLOS was designated by U.S. President George W. Bush as one of five
treaties in urgent need for Senate approval. However, despite unanimous approval by
President Bush and the Senate Foreign Relations Committee, the incumbent Senate Majority
Leader Bill Frist refused to schedule a vote on the Convention.'” Since that point in time,
the general consensus is that the United States’ failure to ratify UNCLOS is attributable to
Republican opposition in the Senate.'”” In the U.S. Congtess, one of the primary arguments
against ratification of the Convention is the claim that U.S. approval of UNCLOS would
undermine the national sovereignty of the United States.'” Another argument is that the
United States would set a flawed precedent by empowering “an international organization —
the International Seabed Authority (ISA) — to regulate commercial activity and distribute
revenue from that activity” (to the contrary, however, the 1994 Agreement ensured that the
United States “would have a veto power over how the ISA distributes funds if [the United
States] ever ratified the treaty)."” Another main argument against ratification is that the
United States should remain “free to define the parameters of its acceptance of jurisdictional
assertions by others consistent with its legal rights and obligations, and...in a position to
influence the development and definition of customary international law.” Further, critics
maintain that the United States can largely enjoy the benefits of the Convention without its
ratification, without having to adhere to its limitations." More extreme criticisms include the
allegations that ratification of UNCLOS will bring about UN taxes and/or a UN Navy, among other
claims."™ Nevertheless, the disadvantages to ratification of the Convention appear to be
asymmetrical to the advantages of ratification.

In spite of being a non-party to the Treaty, the United States largely accepts and complies
with UNCLOS in practice. In 1979, the Carter administration introduced the Freedom of
Navigation (FON) Program to contest “unilateral acts of other states designed to restrict the rights
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and freedom of the international community” relating to maritime and tertitorial claims."®
The program was bolstered by the following administration: in 1983, U.S. President Ronald
Reagan issued the United States Ocean Policy Statement, which was reinforced by National
Security Decision Directive 83." 1In this way, the United States formally claimed that it
accepted UNCLOS as a reflection of customary international law to a certain degree. These
particular documents also set an official precedent for successive presidential administrations,
and the Freedom of Navigation Program has become a core element of the United States’
contemporary maritime security strategy.'** '*> In reality, however, the United States still has
not ratified UNCLOS and is not a party to the treaty. Despite failing to ratify the
Convention, the United States still reaps benefits from the Convention, and uses its selective
observance of UNCLOS to legitimize its maritime maneuvers and operations."* However,
this stance does nothing to bolster the integrity of the Convention or the United States’
legitimacy in the eyes of the international community. The United States’ exceptionalist
stance on UNCLOS is also not without significant consequences for U.S. national interests
and national security.'” In addition to strategic marine chokepoints like the Strait of Hormuz,
this is also true concerning U.S. interests in the Asia pacific region, and in the Arctic.

Part III: Patterns in the Pacific

1. Chinese Exceptionalism

1.1 Militarization in the South and East
China Seas

It can be argued that the hazards of American exceptionalism — as discussed above —

are also on exhibit in the Pacific. In the South China Sea alone, anywhere from 3.4 trillion to
5.3 trillion USD in trade passes through these strategic waters on an annual basis, making it a
critical maritime region. It is especially important to China, as some 40 percent of China’s
total trade transits through the South China Sea.'® Since at least 2012, China has
commenced an aggressive “land reclamation” campaign in the South China Sea and the East
China Sea, respectively. These areas are rich in natural resources, such as fish, as well as
hydrocarbons. In the South China Sea alone, estimates on barrels of oil have ranged
anywhere between 28 and 213 billion barrels, while gas has been estimated to be even
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higher.'"” The U.S. Geological Survey has estimated that the “sum total of reserves and undiscovered
resources in the offshore basins of the South China Sea” are at 266 trillion cubic feet."” Despite
prior promises not to militarize its manmade islands in the South China Sea, China’s rapid
militatization has become increasingly evident and indisputable.””" '

As of 2018, these efforts have involved the construction of artificial islands atop
“reefs and partially-submerged islets,”"”” complete with unambiguous military installations
such as aircraft hangers, barracks facilities, radar facilities, weapon emplacements (and)
10,000-foot runways.”"”* Other militant actions include the organization of a maritime
fishing “militia” trained to sail into disputed waters;'” the entry of Chinese government
vessels into the contiguous waters of other countries including Japan, Vietnam, and the
Philippines;'” and the installation of radar equipment under the pretense of gas exploration
platforms, among other actions."”” China’s activities have raised tensions in the region,
prompting a reaction from the United States and its partners by way of more frequent
freedom of navigation operations in the Asia Pacific.'” In turn, an increase in the scale and
frequency of these operations also increases the risk of military-to-military “confrontation,
escalation, misunderstanding, and unplanned skirmishes at sea.”"” Moreover, China’s
militarization has spurred weaker countries, such as Vietnam, to employ similar tactics in the
defense of its maritime claims against China, further contributing to international insecurity.

In sum, this adds both to the militatization and destabilization of the Asia Pacific maritime region.*”
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China is a party to UNCLOS, having ratified the treaty in 1996.*"' In a landmark case
in 2013, the Philippines (also a party to the treaty) referred its ongoing maritime dispute with
China to the Permanent Court of Arbitration at The Hague. The dispute is based on the
legality of China’s claim to the so-called “nine-dash line” — a marine area which includes
approximately 90% of the South China Sea — on historic grounds. On 12 July 2016, the
international tribunal found that China’s expansive claim over waters in the South China Sea
“had no legal basis,” thus ruling in favor of the Philippines. China, having refused to
participate in the arbitration, rejected the tribunal’s decision as “invalid” and as a piece of
paper “without binding force.” This latter claim is accurate: although the decision is “legally
binding,” no mechanism exists for enforcing the ruling, as the only means available would
have to be through the United Nations Security Council. As both China and the United
States are permanent members of the UN Security Council with veto power, any
unfavorable resolution to either country’s interests would be easily shut down.”” *” In
reaction to pressure from the United States and its supporters, China has made the valid
argument that “the United States has no legitimacy to intervene in a maritime conflict when
it has not itself ratified the UN Convention on the Law of the Sea (UNCLOS).”*" In the
weeks leading up to the ruling, China managed to gain the support of some sixty countries
for the PRC’s stance on the dispute and its rejection of international arbitration. Thus, this
was both a bid to enhance China’s legitimacy and a testament to its growing international
influence, largely by means of its enormous financial investments in geostrategic areas.””
Experts have criticized the United States, Russia, the UK, and other global powers for
setting the precedent for Beijing’s behavior, with the expert Ali Wyne positing that the
ramifications of this ruling are “likely to produce a drama that plays out over years, even decades.

As of 2019, China has overlapping maritime territorial disputes with six other actors in the
Asia Pacific region: Taiwan, Japan, Vietnam, the Philippines, Malaysia, and Brunei. In addition, as of
2014 Indonesia has challenged China’s newer drawings of its “nine-dash-line,” arguing that Beijing
has included territorial Indonesian waters in violation of UNCLOS. Indonesia has also criticized
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China’s lack of transparency with its “nine-dash-line,” such as Beijing’s failure to provide precise
coordinates, adding to Beijing’s legal inconsistencies in its historical claims to contested areas.””

Nevertheless, China has brazenly moved ahead with establishing a presence and engaging in
activities in contested waters, much to the dismay of the actors these disputes involve. U.S. ally
Japan, for example, has repeatedly protested against China’s oil and gas-related activities in the
region.”” As recently as June 2019, Tokyo lodged an official complaint against Beijing for its
deployment of a drilling ship in the East China Sea, in an area where gas fields are located. *”
Whereas China has described its activities as resource “exploration,” Japan has officially
labeled China’s activities as “unilateral development of natural resources.””"

Accordingly, the argument can be made that the Philippines case — and China’s
domineering stance in the East and South China Seas — demonstrates that, as a rising global
power with considerable power in international institutions, China has been “a diligent pupil”
of American exceptionalism.”'' This can be exemplified in at least three ways: first, in that
“both the United States and China prefer an approach that privileges customary international
law...over the provisions of UNCLOS,” with an emphasis on historic rights and claims;**
second, similar to the United States, China has adopted a dismissive attitude toward the
Convention’s dispute settlement mechanism; and third, China is exhibiting its willingness to
create parallel “club regimes” with like-minded states in order to better protect and pursue
its national interests. China’s attempts to create “club regimes” is also demonstrated by the
Shanghai Cooperation Organization (SCO), an intergovernmental organization formed by
China, Russia, Kazakhstan, Kyrgyzstan, and Tajikistan, later joined by Uzbekistan and more
recently by India and Pakistan.” Since its formation in 2001, some experts have likened the
SCO’s aims to that of NATO, but its leaders, China and Russia, have described it as motre of a
partnership rather than an alliance.”* Thus far, its results have been mixed, but there are some
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reasons to believe that the organization could gain in geopolitical influence in the coming
years, and should be treated accordingly.””

While China is still a party to UNCLOS (whereas the United States is not and never was),
China is attempting — and arguably succeeding — in utilizing its growing, multi-dimensional clout to
“influence the development and definition of customary international law,” while also attempting to
assert its right “to define the parameters of its acceptance of jurisdictional assertions by others
consistent with its legal rights and obligations.”*'® Further, as China continues to grow in global
clout, some scholars now muse whether China could in fact withdraw from UNCLOS: such an
action would allow China to cherry-pick the Convention’s provisions as the United States does now,
while likewise seeking “to alter the interpretation of international law in its favor” in the long-run.*'’
However, as discussed in the following sections, there is evidence that Beijing is already engaging in
these activities in the present, while still being a party to the treaty — underscoring China’s mimicry
of American exceptionalism.

Despite China’s extensive 18,000 kilometer coastline, its geopolitical reality is that its
maritime security advantages are quite modest: although it has access to four seas (the Bohai Sea, the
Yellow Sea, the East China Sea, and the South China Sea), its access to oceans is restricted by island
states.”"® Thus, geographically, China is actually quite contained. As the Washington-based Center
for Strategic International Studies (CSIS) points out, the South China Sea alone is “ctitical for China,
Taiwan, Japan, and South Korea, all of which rely on the Strait of Malacca, which connects the
South China Sea, and, and by extension, the Pacific Ocean with the Indian Ocean.”" In addition to
the South China Sea and East China Sea, attempts by China to exert its own form of exceptionalism
are also evident in other geostrategic regions, largely by means of its Belt and Road Initiative.

1. The Belt and Road Initiative
Worth at least $4 trillion in Chinese investments, China’s massive Belt and Road Initiative
(BRI) is emerging as a key piece in China’s multi-dimensional grand strategy.”
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Launched as the “One Belt, One Road” initiative in 2013, China’s renamed “Belt and Road
Initiative” now spans at least 70 countries, potentially covering two-thirds of the world’s population
through proposed land, maritime, and even digital corridors. The BRI seeks to promote worldwide
economic integration and development through comprehensive infrastructure projects. These
projects include the construction of airports, pipelines, railways, roads, ports, and communications
projects in Africa, the Arctic, Eurasia, Latin America, and Southeast Asia.”*’ Some estimates of
Chinese investments in the BRI are as high as $8 trillion.” If fully implemented, the BRI will impact
some 4.4 billion people, and capture over a third of global GDP.**

The BRI has two main prongs: the Silk Road Economic Belt, which runs through
Central Asia and Europe; and the 21* Century Maritime Silk Road, which traverses through
Africa, Europe, and Southeast Asia. It also launched the Polar Silk Road in January 2018, **
and, as part of the larger Belt and Road Initiative, the Digital Silk Road was multilaterally
launched in December 2017. Formerly known as the “Digital Economy in International
Cooperation Initiative,” the Digital Silk Road officially aims to expand broadband access,
promote digital transformation, and further economic and business cooperation between
other countries and China.”” Collectively, these prongs propose impressive levels of
integration — and thus extensive security implications for U.S. interests and those of U.S.
allies.”

China has aggressively targeted the needs of underdeveloped countries, including
strategic U.S. partners in Southeast Asia like the Philippines and Cambodia.”” Having been
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presented with few alternatives, the BRI is too attractive for most of these countries to reject,
in spite of reservations by some countries over China’s true intentions.”” Out of 68

countries that China has listed as Belt and Road partners in 2018, twenty-seven countries had a
sovereign debt rating of junk (below investment grade), while another fourteen countries were not
rated or had withdrawn requests for ratings.” Many of these countries have limited ability to pay
back these massive loans, and their long-term indebtedness to China is already having far-reaching
ramifications: China is gaining military access to geostrategic ports belonging to other countries.

11 The World’s Loan Shark?

Beijing has made great efforts to promote the BRI as a benign influence, and consistently
describes the project with positive and nonthreatening terminology (at times to the point of
sounding saccharine). China has described the BRI as “the blueprint of a diversified and harmonious
world,” claiming the project promotes “connectivity, development strategy alignment, advantage
complementarity and interconnected development” and aims to create a “community of common
destiny.”*" *' Supporters argue that the initiative promotes greater prosperity in underdeveloped
regions by providing much needed infrastructure and investment, especially in impoverished and
“neglected” countties.”* Some scholars have compared the BRI with the Marshall Plan, although the
BRI is exponentially far greater in monetary scope.”” However, whereas Beijing has called the BRI
an “economic pie,””* anxieties about the project have increased in recent years, with some critics
frankly calling the initiative “a debt trap.”*”

The BRI has had a significant impact on the African continent, where China has been
steadily increasing trade, investment, and exchange programs targeted
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at rising political and business leaders in Africa.” Critics of the BRI have characterized its
lending practices in particular as predatory in nature. Former U.S. Secretary of State Rex Tillerson
called out the BRI as imperialist, and said that behind the BRI’s attractive price were the costs of
imported labor, unfair trading practices, “onerous loans, and unsustainable debt.” He argued that the
project offered short-term gains “for long-term dependency” to vulnerable countries, and also
accused China of using “economic statecraft” to pull different regions, like Latin America, into
Beijing’s orbit, thereby gaining a foothold in diverse regions.”” Cutrent U.S. Secretary of State Mike
Pompeo’s remarks have been even harsher. In 2018, Pompeo implied that Beijing was trying to buy
an “empire” through “bribes.”” In August 2019 he went further, accusing China of “building roads
to pave...[its] national sovereignty” in foreign countries, and of funding “bridges to close gaps of
loyalty” through the BRI’s “predatory tactics” and “protectionism.””” Scholars note that the
negative aspects of the BRI include “hostile economic practices, military expansion, and coercive
political and ideological tactics,” but acknowledge that the overall impact of the BRI is at
least positive in part, with both costs and gains."

There is some debate among scholars over whether the political, security, and
economic effect of the BRI are merely externalities of the initiative, or whether they were
indeed the intent behind the design. Scholars who have come out against the
characterization of China as “the world’s loan shark” and the BRI as “debt-trap diplomacy”
have instead described the project as merely “globalization with Chinese characteristics.”**!
Experts such as Deborah Brautigam say that perceptions of the BRI and of the intentions
behind its formation are “widely misunderstood.” *** On the other hand, experts critical of the BRI
have described it more much mote negatively as “colonization with Chinese characteristics.”** In
any case, the “de facto colonial” aspects of China’s BRI are especially evident in the significant
matitime gains the initiative delivers to China.”**
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12 Plucking out Ports for China’s “String of Pearls:” A

Chokehold on Marine Chokepoints?

The BRI has served Beijing’s national interests and maritime security interests remarkably
well, but arguably at the expense of other countries’ sovereignty, which has not gone unnoticed. In
the space of just a few years, China has gained sea port ownership in seven foreign countries in the
Indo-Pacific region, with leases ranging anywhere from 10 to 99 years. Much of the BRI is opaque in
nature, and so are its terms: the exact years of these lease agreements have not been made
transparently clear. Thus far, such ports are in Gwadar, Pakistan (2015); Kyaukpyu, Myanmar (2015);
Kuantan, Malaysia (2016); Obock, Djibouti (2016); Melaka Gateway, Malaysia (2016); Hambantota,
Sti Lanka (2017); Muara, Brunei (2017); and Feydhoo Finolhu, in the Maldives (2017).** These
locations have been dubbed by some as “peatls,” in that having access to each location brings
valuable geostrategic advantages. At least some of these leases have come as the result of defaulting
on debts. In 2018, some 23 countries were highlighted as being at high risk of experiencing “debt
distress” due to BRI projects, with 8 countties at high risk of default: Djibouti, Kyrgyzstan, Laos, the
Maldives, Mongolia, Montenegro, Pakistan, and Tajikistan.”* Some expetts estimate that Beijing now
has as many as “17 naval or potential naval bases external to China” in its sights through the BRL*"
Most recently, as of 24 July 2019 Beijing has also established a military presence in Cambodia,
possibly with an agreement involving the Ream naval base there.”*

At least two of these leased ports — Dijibouti and the Maldives — are located in geostrategic
marine chokepoints, while Djibout is also the site of Beijing’s first foreign military base.”* In June
2017, a U.S. Pentagon report concluded that China will “most likely seek to establish additional
military bases” in other countries, and that “this initiative, along with regular naval vessel visits to
foreign ports, both reflects and amplifies China’s growing influence, extending the reach of its
armed forces.” Analysts of the BRI report that “almost all the ports and transport infrastructure
being built can be dual-use for commercial
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and military purposes.” In the blunt words of one analyst at the U.S. Center for Strategic
Studies, if a vessel “can carry goods, it can cartry troops.””" Increased Chinese military presence
could “challenge the presence of the United States” in various geostrategic regions. Some experts,
however, argue that China is assuming a defensive posture more so than an offensive one, but a
posture nonetheless that could be easily perceived as offensive; this is especially so in a zero-sum
game mindset, thereby raising the chances of a security dilemma.*”

In April 2019, China’s top diplomat, Yang Jiechi, responded to increasing criticism
over the nature of the BRI by stating that “the Belt and Road is open, inclusive and
transparent. It does not play little geopolitical games.” He has also maintained that critics of
the BRI are “prejudiced.” > However, acting U.S. representative to the United Nations
Jonathan Cohen has called the BRI “an infrastructure vanity project” that has “known
problems with corruption, debt distress, environmental damage, and lack of transparency.
As of August 2019, Italy is the only country out of the Group of Seven to have formally
signed onto the BRI In other words, the world’s most advanced economies — in addition to
much of the EU and the West — are wary of the project, and have kept a distance.” China
has been making inroads in Europe, however, largely via what is known as the 16+1, which
is a summit formed in 2012 that includes China (the +1) along with 11 European Union
member-states and 5 Balkan countries (the 16). Although the 16+1 predates the BRI, it is
now largely seen as an extension of the BRI and a mechanism for China to use in order to
form bilateral agreements.” In this way, Beijing has increased its economic ties with Greece,
Bulgaria, the Czech Republic, Poland, Romania, and other European countries — largely at
Russia’s economic loss, it should be noted;”" moreover, the European Commission has called China
a “systemic rival.”*”

Viewed through the prism of U.S. security interests — and maritime security interests in
particular — aspects of the BRI increasingly threaten U.S. influence and interests in geostrategic
regions around the world. By means of the BRI, Beijing is “expanding its access to foreign ports to
pre-position the necessary logistics support required to regularize and sustain deployment” in
different regions. Establishing a military presence in the region is thus a major boon for Chinese
maritime security interests, in that it enables China “to project and sustain military
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power at greater distances from China.”*” Owing to this, it can be argued that the BRI is
designed with the goal of developing China into a regional superpower, at the very least, and does
not preclude the goal of becoming a global hegemon, at the most. The current U.S. Indo-Pacific
Commander has indicated that the BRI is not a little geopolitical game, but a big one. He has said
pointedly that China “is using [the] BRI as a mechanism to coerce states into greater access and
influence for China. ..manipulating economic deals into future security arrangements” by swapping
“debt for equity.” He has also said that this access “to foreign air and maritime port facilities” allows
“China’s military to expand its global reach,” “extend its striking and surveillance operations” over
large areas, and creates opportunities where Beijing could “pressure nations to deny U.S. forces
basing, transit, or operational and logistical support” while challenging U.S. abilities “to preserve
international orders and norms.”*"

1.3 Environmental Impacts and China’s Little Blue Men

In addition to increasing security concerns from other countries over the BRI, Beijing is also
facing pressure on the negative ecological and socioeconomic impacts of the BRL**' While China
has been making progress domestically on reducing its emissions and reaching sustainability goals,
critics have accused the BRI of “exporting pollution.”*** Although President Xi of China has
recently emphasized a new commitment to environmental sustainability for the BRI, experts have
criticized China’s lack of “concrete steps” for environmental reform, in addition to a lack of
funding transparency and accountability.*”

According to some reports, China has committed over 20 billion USD in foreign
coal projects, provoking concerns that this will negatively affect UN Sustainable
Development Goals and accelerate climate change.”* BRI foreign development projects
have damaged or are at high risk of inflicting significant damage on various local
environments, ecosystems, and coral reefs. In addition, populations’ shifting access (and
rights) to areas with resources negatively impacts local economies and, more widely, food
security.”” Some experts report that coral reefs — upon which fish are dependent — “have
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been declining by 16 percent per decade.” This rate has been accelerated in recent years, with some
40,000 acres of coral reefs having been severely damaged or destroyed.**

The U.S. Center for Strategic and International Studies (CSIS) points out that this is
especially relevant with regard to global fisheries, with some experts warning that fisheries in
the South China Sea are now veering on “the brink of collapse.””” According to CSIS, total
fish stocks have been depleted by 70 to 95 percent in the past 70 years, while catch rates
have declined by 66 to 75 percent in the last 20 years. Further, much of China’s “civilian”
fishing fleets are actually part of Beijing’s People Liberation Army (PLA), and are therefore
paramilitary in nature. Some experts have dubbed Beijing’s maritime militia as “China’s little
blue men.” Documented incidents of overt and covert harassment by Chinese vessels of
other non-Chinese vessels in the South China Sea and other areas around the world have
increased in recent years. In addition to reconnaissance activities and power projection by
vessels serving in an official capacity, such as China’s Coast Guard, the maritime militia
engages in surveillance, intelligence-gathering, and their own power projection activities in
civilian form.**® In this way, these vessels have been dubbed China’s “little blue men.” The
U.S. Office of Naval Intelligence has estimated that the PLLA navy will possess between 313
and 342 warships by 2020,”outnumbering the United States. However, new estimates
suggest that, combined with China’s coast guard and maritime militia, China will actually
have as many as 650 warships.””

China has vastly expanded its paramilitary maritime presence in recent years, with
some experts calling “the scale and expense” of China’s maritime militia “stunning.” Recent
research suggests that China’s maritime militia is “much larger and much more persistent than is
generally understood.”" The Pentagon has described these tactics as “low-intensity coercion” that
allows China to “advance its claims in the East and South China Sea.””"" In recent years, China’s
maritime militia has been using a “swarm” strategy in contested waters by appearing in numbers that
overwhelm other countries’ local patrols, thereby achieving dominance in the area while
simultaneously testing the other country’s resolve.”” Sometimes these fishing vessels obstruct other
vessels by using aggressive maneuvers, like “bumping and ramming their boats.” In addition, China’s
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actual coast guard often accompanies these “little blue men” at a distance in order “to
project strength, following a pattern of layered deployment” or “cabbage strategy.”*” This
“cabbage strategy” is complemented by China’s larger and established “salami-slicing”
strategy in maritime regions. Experts say that the “salami-slicing” strategy “employs the slow
accumulation of small actions, none of which is a casus belli, but which add up over time to
a major strategic shift.”*’* Experts such as retired U.S. Marine Col. Grant Newsham highlight
China’s patience and its focus on larger, long-term strategic goals by “applying pressure and
seeing what it can get away with.” Newsham argues that China is employing “psychological
warfare” through coercive tactics and wearing down the resolve of other countries in
contested waters. Complementing China’s “land reclamation” tactics via the construction of
artificial islands, Beijing’s longer-term goal is to establish its presence in geostrategic regions
in such a way that its presence becomes a norm, rather than a deviation, while increasing its
historical claims in the (very) long run. Retired U.S. Navy Admiral James Stavridis has called
this an “ink blot” strategy: China seeks to connect its artificial islands, or “inkblots” with its
other territory, until these blots eventually bleed together over time, covering large swathes of
geostrategic marine areas.””

The “rising demand for fish and increased competition over dwindling stocks™ in China has
led Beijing to vastly expand its use of these fishing “militias,” often illegally. For example, Indonesia
describes China’s activities as “illegal, unregulated, and unreported.” Jakarta’s ministry for fisheries
has bluntly declared that these activities by China are “not fishing. They are transnational organized
crime.””’® Experts point out that if fish stocks do indeed collapse in 2050, counties including China
will “feel intense pressure to ensure a regular food supply for their populations,” leading to a
situation where “more powerful countries try and grab the resources of smaller or vulnerable
neighbors.”””” China appears to be demonstrating this behavior already in the South China
Sea and other areas. *®

CSIS estimates that “fifty percent of the fishing vessels in the world are estimated to
operate in the South China Sea,” making it a high traffic area in a region that is already
especially vulnerable to conflict due to the multiple ongoing and overlapping territorial
disputes.” **" The situation in the South China Sea appears to demonstrate the classic
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security dilemma: paradoxically, increased militarization increases the potential for military-
to-military conflict, therefore ultimately diminishing security in the area at issue. As such, it can be
argued that increased military presence in geostrategic regions is not a sustainable solution to the
problems at hand.”' **

Part I'V: The Polar Vortex

1. U.S. Interests versus U.S. Exceptionalism in the Arctic
1.1 The Polar Silk Road

The environmental impact of the BRI is especially relevant to another geostrategic
region where Beijing is attempting to establish a foothold: the Arctic. In January 2018, China
both officially launched its “Polar Silk Road” and released its first “Arctic Policy” white
paper.

In March of the same year, the Chinese government underwent massive
restructuring; this had significant impacts on Beijing’s ongoing institutionalization of its
Polar Silk Road initiative, in addition to a growing number of other Arctic based projects
and activities.”® By legal definition, however, China is not an Arctic state: it only has
observer status in the Arctic Council, which will be discussed in more detail in the following
sections. Beijing’s actions indicate China’s strategic objective of becoming a major Arctic
stakeholder, despite Beijing’s official status as an observer state without legitimate territorial
claims.**

1.2 China and the Arctic Council

China’s emergent attitude of exceptionalism toward international treaties is also evident in its
Arctic strategy, a region where in spite of obvious topographical limitations China has unilaterally
declared itself to be a “near Arctic state” in the Arctic Council.™ The eight member states of the
Arctic Council are Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden, and the United
States. The Council was founded in 1996, and is defined as a “forum” whose mandate “excludes
military security.” Decisions by the member states are made by consensus, and with consultation of
observers and participants.”®® Moreover, Canada, Denmark, Norway, Russia, and the United States
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are coastal Arctic states, with additional rights and territorial claims.”®” It should be noted
that four of the five coastal Arctic states are NATO allies, with Russia as the exception.

China has aggressively lobbied for observer status in the Council for years while investing
heavily in Arctic research, building Chinese ice-breakers, and actively pursuing closer ties with polar
countries and permanent members of the Council.” In 2013, Beijing was granted permanent
observer status; twelve other non-Arctic countries ate also permanent observers.*” Notably, the EU
has applied for official observer status but has not yet received it. Further, NATO is not an observer,
although other intergovernmental bodies have acquired this status. >

By self-identifying as a “near Arctic state,” China is seeking to “inject itself into the semantic
of Arctic conversation” in order to achieve its regional and global geostrategic ambitions. The Polar
Silk Road is a critical part of China’s comprehensive, multi-dimensional Belt and Road Initiative; out
of China’s lengthening string of pearls, the Polar aspect helps to illuminate the comprehensiveness
of its strategic designs, and Washington must adjust its own strategic vision accordingly.

1.3 The Arctic

Due to climate change, the Arctic region is rapidly emerging as a rising geostrategic
location.””" After years of decreasing levels of sea ice in the region, scientists have accelerated
their predictions for when the Arctic will become completely ice-free on an annual basis for
several months each year.”” For the Arctic, an “ice-free” state is defined as being less than 1
million square kilometers of ice.”” The Arctic region is now experiencing unprecedented
temperatures and rates of sea ice loss. For example, after a historic heat wave in August 2019,
some areas of the U.S. state of Alaska were observed to be “completely ice free” for the first
time in recorded history. Alaska has been described by some experts as “the ground zero”
for climate change.”

Meanwhile, Greenland has lost a record 250 billion tons of ice thus far

State. “Office of Ocean and Polar Affairs: Arctic Region.” 2019. Accessed on August 7, 2019.
https://www.state.gov/key-topics-office-of-ocean-and-polar-affairs/arctic/

287 The Fletcher School of Tufts University. (2017). “Chapter 8: The Arctic and the LOSC” in “Law of the Sea: A Policy
Primer.” Digitally accessed on August 7, 2019. https://sites.tufts.edu/lawofthesea/chapter-eight/

288 | inda Jakobson and Jingchao Peng. “China’s Arctic Aspirations,” Policy Paper no. 34., 2012. Stockholm Peace
Research Institute, November 2012. Page 19 in particular. http://www.arctis-
search.com/China%E2%80%99s+Arctic+Aspirations

289 J.S. Department of State. “Report on Arctic Policy.” International Security Advisory Board, United States
Department of State. September 21, 2016.

2%0 The Arctic Council. “Observers.” May 7, 2015. Last updated on July 31, 2019. Accessed on August 7, 2019.
https://arctic-council.org/index.php/en/about-us/arctic-council/observers

291 J.S. Congressional Research Service. “Changes in the Arctic: Background and Issues for Congress.” Washington,
D.C.: U.S. government. Updated August 7, 2019. Accessed on August 7, 2019.

292 Doyle Rice. “Could the Arctic have ice-free summers in our lifetime?” USA Today, April 2, 2018.
https://www.usatoday.com/story/news/2018/04/02/could-arctic-have-ice-free-summers-our-lifetime/479324002/.
Accessed on May 2, 2018.

293 Staff. “Study predicts an ice-free Arctic by the 2050s.” Phys.org, https://phys.org/news/2013-08-ice-free-arctic-
2050s.html. Accessed on May 1, 2018.

2% Madeline Fitzgerald. “Parts of Alaska have no sea ice for the first time as temperatures in the region hit record
highs.” Time, August 7, 2019. Accessed on August 7, 2019. https://time.com/5646168/alaska-sea-ice-melted/

42


https://www.state.gov/key-topics-office-of-ocean-and-polar-affairs/arctic/
https://sites.tufts.edu/lawofthesea/chapter-eight/
http://www.arctis-search.com/China%E2%80%99s+Arctic+Aspirations
http://www.arctis-search.com/China%E2%80%99s+Arctic+Aspirations
https://arctic-council.org/index.php/en/about-us/arctic-council/observers
https://www.usatoday.com/story/news/2018/04/02/could-arctic-have-ice-free-summers-our-lifetime/479324002/
https://phys.org/news/2013-08-ice-free-arctic-2050s.html
https://phys.org/news/2013-08-ice-free-arctic-2050s.html
https://time.com/5646168/alaska-sea-ice-melted/

M.K. Adamowsky | 2019

in 2019, at a rate that is exponentially higher than it was 40 years ago.”” Simulations
released in 2018 predict that a three-month, ice-free period will occur in the Arctic at some
point between the years of 2054 and 2058. If these simulations are accurate, the length of
ice-free periods of time in the Arctic will increase to five months or more towards the end of
the 21" century, or sooner.”” Many scientists now predict that sea levels will rise sooner than
previously anticipated: if these events come to pass, some 200 million people may be
displaced by the end of the year 2100, while major metropolitan areas, such as New York
and Shanghai, may be permanently flooded.””

These major environmental changes are already impacting maritime activities in the
Arctic region. As the both the levels and the duration of sea-ice diminish, the navigability of
the Arctic Ocean is improving, leading to an increase in commercial, economic, and even
military use of the Arctic by different actors.”® Emergent marine transit routes include the
Northeast Passage, the Northwest Passage, the Bering Strait, and the Transpolar Route. The
improving navigability of these waterways for different kinds of vessels (including ice-
breakers and eventually less specialized vessels) will have increasing importance for the
commercial, economic, and military interests of the United States and other Arctic
stakeholders.”” The Arctic is also considered to be rich in largely undiscovered (and as yet
unexploited) natural resources and potential energy sources. It is estimated that the Arctic contains
some 90 billion barrels of undiscovered oil deposits; between a quarter and a third of undiscovered
natural gas; and large quantities of valuable minerals.”” However, stakeholders face significant
challenges with regard to navigation; resource exploration and extraction, including the need for
large financial investments; high operational costs; and technological and logistical issues.”

Any increase in activity in the region poses risks to the environment, however, as increases in
marine traffic will also increase the risk of pollution, shipping accidents, oil spills, and potentially
military conflict. The Arctic’s extreme climate makes it a “cold, remote, dark, dangerous, and
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expensive place” for any operations, including exploring, extracting, and transporting
resources.”” The Arctic’s climate makes any emergency response — including search and
rescue operations as well as responses to environmental disasters — especially difficult. One
report sums up the challenges as follows: “The key challenges for Arctic search and
rescue...include long distance, severe weather, ice and cold conditions, a poor
communications network, lack of infrastructure and lack of resource presence in region.
An event such as an oil spill in the Arctic would be especially catastrophic due to these
challenges in addition to the fact that the Arctic’s environment is still poorly understood: this
includes the behavior of oil spills in arctic climates, and the toxicological effects of an oil
spill in the Arctic are not yet understood.” According to one report by the U.S. Bureau of
Ocean Energy Management (BOEM), there is “a 75 percent chance of one or more large
spills” occutring in the next 77 years.”” Environmental groups, indigenous representatives,
and scientific experts have all voiced concerns for the Arctic’s fragile ecosystem, with special
concern toward drilling and marine traffic.’”

93303

1.4 UNCLOS and the United States in the Arctic: Shooting Itself in the Other
Foot

The United States is both the only member of the Arctic Council and the only coastal Arctic
state that has not ratified the United Nations Convention on the Law of the Sea. UNCLOS provides
coastal states with sovereign rights over the resources of its continental shelf. The Convention also
permits a coastal state with a broad continental margin to establish a shelf limit beyond 200 nautical
miles, subject to the review and recommendations of the Commission on the Limits of the
Continental Shelf.”" Further, the Convention “protects the right of all countries to exercise high
seas freedoms to transit on, over and under coastal states’ exclusive economic zones.”"
Unsurprisingly, each of the five Arctic coastal states — Canada, Denmark, Norway, Russia,
and the United States — have made overlapping claims to the continental shelf and to
territorial waters in the region.”” However, the United States faces critical limitations due its
status as a non-party to the Convention.

Owing to this, U.S. nationals are not allowed to serve as members of the
Commission on the Limits of the Continental Shelf, thereby greatly hindering U.S. influence.
Moreover, it is unclear whether the United States, as a non-party to the Convention, “can
even make a legally recognized submission to the commission to assert its claim and fully
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protect its proprietary rights and energy interests” in the Arctic as well as in other maritime
regions. Former U.S. Secretary of State Rex Tillerson advocated for the approval of UNCLOS in
2012 as a private citizen and CEO of ExxonMobil. He stressed that, without ratification of the
Convention, “the United States suffer[s] from the dual disadvantage of having both a cloud over the
international status of U.S. claims and a weakened ability to challenge other states’ conflicting
claims.””"” In the same yeat, a total of five former U.S. republican Secretaries of State co-wrote that
the delay in acceding to UNCLOS actually compromises U.S. sovereignty and U.S. security interests,
and reduces the United States to a self-limiting leadership role in “international ocean policy.”"" Still,
a vocal minority in Congress have argued that ratifying UNCLOS “would constrain U.S.
sovereignty.””"?

Top U.S. military leaders have voiced concerns over lack of accession, and maintain
that UNCLOS is “the nation’s most effective means for resisting efforts...to diminish
freedom of the seas” and that the treaty “best protects and promotes” U.S. military security
and U.S. economic interests.’” Military leaders have also stressed that ratification of
UNCLOS would provide a much needed framework for U.S. Arctic policy and strategy.

Ratification of UNCLOS is openly supported and advocated for by the Pentagon, the U.S.
military, the U.S. Coast Guard, and by the U.S. Department of State.”*

Current commander of U.S. Indo-Pacific Command Admiral Davidson has said in
congressional testimony that “relying solely on customary international law does not guarantee that
the benefits we currently enjoy will be secure over the long term.” He has said that U.S. accession to
UNCLOS would secure customary rights and freedoms in the Convention; would “support the free
and open international order;” and would give the United States “greater credibility when calling on
other states to adhere to the same rules” without imposing any additional constraints on U.S.
military capabilities.””" In 2016, former U.S. Commander of the Pacific, Harry Harris, also
commented on the harm that the United States faces to its “moral standing” and international
credibility by remaining a non-party to UNCLOS.”"

The United States has played a large part in setting a precedent for China. Academic Graham
Allison underscores that “no permanent member of the United Nations Security Council has ever
complied with a ruling by the Permanent Court of Arbitration (PCA) on an issue involving the Law
of the Sea,” and have ignored rulings “when (in their view) it infringed on their sovereignty or
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Accessed on May 9 2018.
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national security interests.”'’ It should be noted, however, that while the PCA is an
intergovernmental organization, it not a UN Organization, and is not related to the UN’s
International Court of Justice (IC]).”"® As Beijing seeks to establish a presence in the Arctic, there is
reason to believe that Beijing may seek to replicate its activities in areas like the South China Sea in
other areas—such as the Arctic. Former Commander of the U.S. Coastguard, Admiral Paul Zukunft,
has also pushed for UNCLOS ratification and has expressed concern that China’s activities in the
Arctic are part of the strategy it has demonstrated in other regions. Zukunft has expressed concern
that non-Arctic states, including China, as well as Arctic states, like Russia, may disregard
international law with respect to expansive territorial claims, such as with claims on the extended
continental shelf.’”’

The United States’ failure to ratify the United Nations Convention on the Law of the Sea
exemplifies the perils of American exceptionalism and demonstrates the inconsistent and at times
irrational pattern of U.S. behavior toward international treaties and international law. The failure of
the United States to ratify the Law of the Sea Treaty on the basis of American exceptionalism is “a
self-imposed strategic vulnerability” that undercuts significant U.S. national, economic, and security
interests; encourages, if not provokes, other great powers, such as China, to adopt mimetic behavior
toward international treaty regimes and international institutions that threatens U.S. interests and
influence in the world order; and undermines the international legal order as a whole.” If the
United States continues to abdicate its leadership role in the Convention, other countries — such as
China — will “shape it to their own liking and to the United States’ disadvantage” to greater
effect.”

2. “Foot-Shooting” 2.0: Patterns in the Polar Pivot

1.1 The U.S. Polar Pivot
In spite of these projections and the strategic positioning of competing actors in the
region over the past decades, the United States has categorically failed to make the Arctic
region a geostrategic priority. In comparison to other Arctic states, the U.S. pivot toward the
Arctic has been glacial. For example, in the United States’ 2017 National Security document,
the word “Arctic” is mentioned only once.” Up until 2019, the United States has had only
two functioning ice breakers, and only one operational heavy icebreaker, in comparison to
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the forty-something fleet of Russia. The U.S. coastguard has asked for more ice breakers, but

has been underfunded for years, facing “severe budgetary constraints.””* Many have
criticized Washington’s documented “imbalance of attention” over the years, effectively
“shutting itself out” of an important international treaty regime, and with no one but itself to
blame.” Andrew Holland argues that Washington has done “little more than pay lip-service
to their status as an Arctic power” while “Russia and non-Arctic powers, especially China,
have actively sought to find new geopolitical advantages in the melting ice.”””

All of this changed in 2019, when Washington suddenly (and drastically) upgraded its
policies in the Arctic region.”” After two decades, some $655 million was finally
appropriated to the U.S. coast guard for additional ice breakers in a February budgetary
deal.” Then in May 2019, U.S. Secretary of State Mike Pompeo gave what appeared to be a
game-changing speech in Finland during a meeting of the Arctic Council.

Pompeo claimed that the “the magnetic pull towards the Arctic” had led to the
region “becoming an arena for great power competition.” He highlighted recent Sino-
Russian cooperation on the Polar Silk Road, and called out Beijing’s attempts “to establish a
permanent Chinese security presence.” He claimed that China was demonstrating “a pattern
of aggressive behavior” that should inform the United States and other countries “how it
might treat the Arctic,” noting China’s familiar use of its “civilian research presence” in the Arctic
“to strengthen its military presence” and alluded to fishery exploitation. Pompeo then pointedly
questioned whether the Council wanted “the Arctic Ocean to transform into a new South China Sea,
fraught with militarization and competing territorial claims? Do we want the fragile Arctic
environment exposed to the same ecological devastation caused by China’s fishing fleets...and
unregulated industrial activity...?” He inferred that Arctic countries and indigenous communities
were vulnerable to going the way of “Sri Lanka or Malaysia, ensnared by debt and corruption.” He
also sharply criticized Russia, and accused Moscow of “derogating” its responsibilities and of
demonstrating a “pattern of aggressive Russian behavior” in the Arctic, leaving “snow prints in the
form of army boots.” While Pompeo conceded that Russia “has significant interests” in the Arctic,
and that other countries such as Canada were also “making illegitimate claims,” he cited Russia as
“unique” and deserving of special attention, while simultaneously underscoring Washington’s “long-
contested feud with Canada over sovereign claims through the Northwest Passage.” He then
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reminded the Council of Moscow’s “violent” territorial ambition and its “ongoing aggressive
action in Ukraine” via its annexation of Crimea.

Pompeo then made claims that “American leadership stands in stark contrast with the
Chinese and Russian models,” while announcing that Washington would be “fortifying America’s
security and diplomatic presence in the area,” in large part by “hosting military exercises,
strengthening our force presence, rebuilding our icebreaker fleet, expanding Coast Guard funding,
and creating a new senior military post for Arctic Affairs inside our own military.” He inferred that
NATO would be further utilized in the Arctic, insisting that “on the diplomatic side too, we’re fully
engaged” with “each of our Arctic partners.” He claimed that the administration is “‘committed to
leverage resources...in environmentally sustainable ways,” then bizarrely highlighted that
Washington “has also freed up energy exploration in the Arctic National Wildlife Refuge.” While
arguing that America was “the world’s leader in caring for the environment,” he prided Washington
in achieving emissions reductions “the American way,” without “burdensome regulations that only
create more risk to the environment” in reference to the Paris accord that the United States
unilaterally withdrew from in 2016. Pompeo then ended his address by saying that “we must hold
each other accountable” and that “courage and partnership” would be needed on the Arctic.”® The
United States then promptly sunk “an agreement on climate changes in the Arctic due to
discrepancies over climate change” at the meeting; evidently, the United States “disagreed with
wording that climate change was a setious threat to the Arctic,” unilaterally cancelling a declaration
for the first time since 1996.% *

Following these events, the U.S. Department of Defense released its public Arctic
Strategy in June 2019.”" The document states that the U.S. Joint Force’s “competitive edge
against China and Russia is eroding.” It asserts that the Department’s “desired end-state for
the Arctic is a secure and stable region where U.S. interests are safeguarded, the U.S.
homeland is defended, and nations work cooperatively to address shared challenges.””* The
document criticizes Russian military activities and Chinese research activities, and rejects
China’s claims of being a near-Arctic state. However, it asserts that the United States’
“cooperation with Arctic allies and partners strengthens our shared approach to regional
security and helps deter strategic competitors from seeking to unilaterally change the existing
rules-based order.” There is little mention of the environment, no mention of climate change,
and no mention of UNCLOS or the need (or lack of a need) for UNCLOS ratification in the

document.” Further, the U.S. Navy shuttered its ten-year old climate change task
force in August 2019. Retired military officials have commented on the lack of attention to
climate change at large in the Department of Defense.”
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The United States’ current approach to the Arctic, however, may be most summarily
illustrated by the events of August 2019. On 18 August 2019, President Trump confirmed to
the press that he had discussed the idea of purchasing Greenland with his administration.
Greenland has emergent economic and security advantages: although some eighty percent of
Greenland is currently covered in ice, the island is thought to be rich in natural resources and
is strategically located with regard to the Arctic and North Atlantic maritime regions. Prior to
Washington’s overtures, China had also expressed strong interest in Greenland, to the point
where Denmark has “publically expressed concern” that Beijing’s development proposals
could strengthen “Chinese military presence in the Arctic Ocean, which could include
deploying submarines to the region as a deterrent against nuclear attacks.””” Trump
compared the idea of buying the autonomous territory of the Kingdom of Denmark to “a
large real estate deal.”® Denmark’s Prime Minister, Mette Frederiksen, publically stated that
Greenland was “not for sale,” and said that any discussion of buying it was “absurd.”
President Trump then suggested that Greenland was a financial burden to Denmark and
criticized Denmark’s financial contributions to NATO on the social media platform,
Twitter.”” He also posted an image of a coastal village in Greenland with a golden Trump Tower
superimposed in the background, with the caption, “I promise not to do this to Greenland!” on
Twitter. His comments to the press and on social media were met with widespread criticism and
ridicule, especially from politicians and residents in Denmark and Greenland, respectively.” On
August 21, Trump announced via Twitter that he was cancelling an upcoming state visit to Denmark
because the Danish Prime Minister had no interest in “discussing the purchase of Greenland,” much
to the surprise and embarrassment of Danish and U.S. officials. In comments to the press, Trump
expressed that he felt insulted by the Danish Prime Ministet’s use of the word “absurd” in her
commentary, stating that it was “nasty,” “sarcastic,” and “inappropriate,” but that he would visit
another time in the future.” In a press conference, Danish Prime Minister Frederiksen declined “to
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enter a war of words” with the U.S. President, and said that the United States remains as one
of Denmark’s closest allies.”

Similar to the ongoing Gulf crisis, President Trump has criticized a long-time U.S. ally and
damaged a strategic relationship, while encouraging Denmark to deepen its regional cooperation
with Europe and distance itself from closer bilateral cooperation with the United States. Trump’s
approach to foreign policy in this case comes off not only as aggressive, but also as imperialist and
anachronistic in nature. While U.S. President Truman did indeed attempt to purchase the
predominantly Inuit-populated Island in 1946, territorial purchases were already outdated by the
mid-19" century. In its place came nationalism, and with it, national “identity, interests, and the
indivisibility of territory.”*" Academics such as Stacie E. Goddard argue that the current 21* century
approach to U.S. foreign policy and tertitorial conflict is as dangerous as it is antiquated.’** While the
United States may indeed be correct in its assessment of Greenland’s emergent strategic value, the
present approach is incorrect and profoundly dismissive of Denmark and Greenland’s national
sovereignty. It is also dismissive of U.S.-Denmark relations: during World War II, the Danish
ambassador allowed Washington to occupy and fortify Greenland so as to “prevent Germany from
using it as a base against the United States and Canada.” The United States maintained military
installations in Greenland throughout the Cold War, and to this day has an active military base on
the northwestern coast in Thule, which hosts the Pentagon’s “northernmost deep-water
seaport and airfield.””*

U.S. Secretary Pompeo is correct that “courage and partners” can and should come
from “unlikely places,” especially in the coming years; but they should also continue to come
from likely places, such as Denmark and Canada. Pompeo is also correct in that Arctic
strategy will need “courage and partnership” going forward more than ever. But Pompeo’s
speech and U.S. Arctic policy are problematic at large, as the United States appears to have
effectively precluded China — and more importantly, Russia — from opportunities for
enhanced cooperation in the Arctic. Washington also appears to preclude itself from the
“accountability” that it brazenly calls for more of. These are both problems with significant
and long-term policy and security implications. Scholar Rebecca Pincus of the U.S. Naval
War College characterizes the administration’s approach to the Arctic as “maximalist,” with
the United States “applying pressure to both rivals and allies, while refusing to compromise.”

She argues that this approach has already “driven a wedge between the United States
and Canada, its most important partner.” The result of this political environment has been
“bizarre optics,” in that China and Russia are now “leading on environmental protection and
international cooperation” while the United States and Canada are feuding. Pincus says that
there are natural areas for U.S. leadership in the Arctic region and that Washington can best
compete by “playing to its strengths: allies and partners” rather than by threats and
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alienation. She says, however, that successful U.S. leadership in the Arctic “can’t happen without a
basic acknowledgement of climate change.”**

Further, the narrative of a militant and resurgent Russia is cleatly evident in U.S.
officials’ rhetoric and in current public strategy documents released by the U.S. Defense
Department and State Department. For years, the Arctic has been a region referred to as
“high north, low tension,” due to multiple levels of peaceful multilateral cooperation.” In
recent years, however, public figures, mainstream news, and media applications have also
largely embraced a narrative of “a budding military alliance”* between Moscow and Beijing.
In the wake of U.S. Secretary Pompeo’s remarks in May of 2019, headlines and editorial
content regulatly reference Russia’s aggressive behavior in the Arctic.’’’ At present, headlines
claiming an imminent Sino-Russian alliance are not uncommon in U.S, often with
sensationalist language.**

1.2 A Sino-Russian Alliance?

A formal, more permanent alliance between Russia and China would indeed “completely
upend the world system and American influence in it,”** but a number of experts argue that the
chances of this actually happening are low. What appears to some as a burgeoning alliance is actually
a growing dependence by Moscow on Beijing.” Upon closer analysis, China and Russia ate in a
relationship of convenience, with each party utilizing the relationship as much as possible in order to
gain and maintain leverage at home and abroad. Further, there is reason to believe that a formal
alliance is neither in Xi or Putin’s interests, especially in the long-term.”" Russia’s economy has
suffered significantly from self-inflicted economics sanctions — stemming from Moscow’s
annexation of Crimea in 2014 and ongoing military aggression in Ukraine — and its economic power
is dwarfed by China’s, which is six times larger and growing. *** Beijing is Moscow’s second largest
export market, just behind the European Union. Russia depends on Chinese markets for its oil,
while the state-run Rosneft is dependent on Chinese financing. For China, Beijing’s investment in
Russia is relatively limited, with Russia ranking tenth in Beijing’s export markets. In other words,
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although Putin is playing a weak hand very well, Xi holds most of the cards. Meanwhile,
domestic support of closer Sino-Russian relations in Russia is mixed, while Chinese investors
are cautious and at times reticent with their investments in Moscow.””

Some experts argue that increasing Sino-Russian cooperation is making Russia overly
dependent on Beijing, warning that deeper economic ties are a trap in the long-run that could
eventually make Moscow “a Chinese tributary.” ** There are also significant undercurrents of
tension between China and Russia over China’s growing economic and political influence in Central
Asia, a region that is critical to Russia’s security and economic interests — and one where China is
actively seeking to gain a foothold. Much to Moscow’s chagrin, some countries in Central Asia have
welcomed the economic investment — as well as Chinese political influence against Moscow — that
has been brought by the BRI. Some experts say that China’s construction of new pipelines in Central
Asia has “broken Russia’s monopoly on energy pipelines in Central Asia, “while “China is rewiting
the whole region.”””” China has also been making important headways in energy infrastructure in
Europe, where Russia is the main player. Russia has also sought to increase its political influence on
the African continent by way of economic and military aid. While much attention has been focused
on Russia’s activities as being a counterweight to U.S. interests and hegemony, they also serve as an
important counterweight to the growing Chinese influence in the region — rather than as a
complement.”

Finally, Russia’s Far-East is another source of veiled Sino-Russian tensions, a “vastly
underpopulated region. ...rich in the natural gas, oil timber, diamonds, and gold” resources.” Some
experts speculate that the area could potentially harbor emergent resentments in the local Russian
population in coming years, as well as insecurities by Moscow that its sparsely populated backdoor
could be vulnerable to military and political infiltration by Beijing.”

China and Russia share a 2,600 mile long border of land, which was the site of some
tensions in 1969. As in other areas, Russia has been upgrading the militarization of its
borders, and this border is no exception: Moscow has increased its placement of short-range
ballistic missiles there in recent years. These Iksander-M missiles have nuclear capabilities,
and are known for their “relatively high degree of accuracy.” Likewise, China has also been
reinforcing its own precision-strike capabilities.” Thus, both Russia and China are still
heavily invested in the nuclear deterrence and containment of each other — a trend which
heavily discourages notions of the fomentation of a concrete security alliance. Thus, while
China and Russia may have much to gain in the short-term, a security alliance appears to be
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incompatible with their respective national intetests in the mid and long-term.’® In the words of
Dmitri Trenin, the current arrangement “provides each party with a combination of reassurance and
flexibility,” while allowing them to maintain their sovereignty.”' Thus, while Xi and Putin may
publically call each other “best friends,” it is largely what is unsaid that is most important: Russia’s
quiet backing of Vietnam in the South China sea demonstrates that Russia’s actions do not
necessarily match its rhetoric, and likewise with China.’* It also suggests that Russia’s stance on
China’s activities in the South China Sea is much more nuanced than it is often given credit for.

1.3 An Arms Race in the Arctic? Russian Security Posture

A number of experts argue that the narrative of “an alarming return to Soviet-era
Arctic militarization” by Moscow is misguided, at best, and dangerous, at worst. Moscow’s
“large-scale military exercises” in the Arctic and other regions — although to be taken
seriously — are consistently and predictable,” although “short snap exercises do typically
occur in the days leading up to the main event.””” Much attention was paid to the incident
on 23 July 2019, when South Korea fired warning shots at a Russian plane that reportedly
violated disputed airspace in a disputed maritime area between Seoul and Tokyo. The
Russian plane was performing a joint patrol with Chinese aircraft. As the first known “long-range
joint air patrol in the Asia Pacific region,” the incident was significant. *** Although predicting that
these patrols could become more frequent,’® Dmitti Trenin, Director of the Carnegie Moscow
Center, has said that this growing bilateral cooperation is still limited. In his view, Beijing and
Moscow “have learned lessons from history” in that, as great powers, they seek to maintain a kind of
“equilibrium” with each other. He summarizes “the essence of the Sino-Russian relationship™ is that
“Russia and China will never be against each other, but they will not necessarily always be with each
other.” Trenin has also argued that the U.S. “obsession” with a containment strategy is driving
Russia and China closer and closer together, ** pointing out that while “Washington’s current
pressure on both Beijing and Moscow “may not be the prime cause of the growing rapprochement
between Russia and China, it has certainly contributed to both its speed and depth.” **’ Regarding
emergent U.S. Arctic Strategy, Washington would be wise to accept this notion going forward.
Instead, U.S. policy appears to be going directly against the advice of U.S. legal experts, such as
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Lincoln E. Flake. As illustrated by the recent series of events in 2019 and by the U.S.
Secretary of State’s rhetoric,’” the United States appears to be taking an approach to the
Arctic by “amalgamating the Arctic region as a single geo-political problem that needs
solving;” undermining trust by criticizing both allies and potential polar partners instead of
suggesting “hard security cooperation and confidence-building measures”; coordinating and
promoting military exercises under the NATO umbrella in the Arctic; over-reacting to
Russian activities by responding with “a large military exercise or provocative act of
showmanship”; and has directly associated the Arctic with its “overall” bilateral relations
with Russia, which are presently poor.” >

While there has been much attention on Russia’s recent military activities in the Arctic,
Russia has largely demonstrated consistency in this region. Legal expert James Kraska argues that
NATO-Russian cooperation in the Bering Strait has been “one of the best bilateral security
relationships in the Arctic,” with close bilateral coordination owing to a 1995 agreement signed
between the U.S. Guard and the Russian Federal Border Service. Mainland Russia and mainland
Alaska are approximately 55 miles apart;””" however, by way of the Diomedes Islands in the Beting
Strait, Russia and the United States are only about 2.5 miles apart.””> Moreover, legal expetts, such as
Flake, argue that “Russian wariness” of China’s Arctic ambitions and of Beijing’s grander security
objectives “will preclude military cooperation in the region or the Arctic from ever being a central
component” in Sino-Russian strategic cooperation.’”

Consistency does not always mean legitimacy, however.”™* For example, throughout history,
Russia has demonstrated the criticality of warm-water port access to its security strategy and its
willingness to defend its security interests — whether defensively, offensively, or preemptively
— if it determines that those interests are threatened.’”

Russia’s long-established desire for strategic access to warm-water ports also explains
its increasing activity in the far north: Moscow has awaited this opportunity for decades.
Historically, Russia, like China, has been contained by its geographical disadvantages, to the
point where it has been more or less landlocked. While Russia has access to the Pacific
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Ocean by means of Vladivostok, this Far East port is Moscow’s only warm water port with year-
round access — and by means of icebreakers, no less. However, Russia’s access is again limited by
geography: like China, Russia is also limited by island countries, namely Japan, while the Korean
peninsula and China further limit Russia’s access to the South China Sea.”™ Ironically, a third of
Russian territory is in the Arctic region.””” Moreover, Russia’s northern coastline covers half of the
Arctic Ocean coastline, but has long been unviable in winter: its Arctic and sub-Arctic territories
experience the coldest recorded temperatures outside of Antarctica.”’” At 24,140 kilometers long,
Russia also has approximately 2 million people living in the Arctic region, which is about half of the
total Arctic inhabitants.”” ** Comparatively, the United States has 1,706 kilometers of coastline by
way of Alaska — which is comparatively about a fourth of the Russian coastline — and a population
of approximately 739,795 people.” *** With great irony, it should be remembered that the United
States in fact purchased Alaska from Russia in 1867. Thus, Russia is unlike China in that it has a
sizeable emergent — and legitimate — coastline that will become more useable year-round. Legal
scholar Lincoln E. Flake makes the observation that “ice-reduction trends are much more
pronounced along Russia’s coastline compared to the other littoral states and have
compelled Moscow to accept that its previously ice-protected border will inevitably open up
to greater human activity.”

In short, Russia’s “enhancement of border and law enforcement capabilities” appear
to be natural and practical in light of its proximity to a region where there will be an
imminent increase in international maritime activity.”” Moreover, Lincoln argues that this is
demonstrated in most of Russia’s militarization efforts: “the dozen or so bases being
refurbished along the coastline are not full-fledged military bases but multi-purpose posts with
surveillance, border, constabulary, and search and rescue functions, as well as space for temporary
sub-unit-level military deployment.”** He also notes that, while Russia’s security infrastructure
upgrades are impressive and are capable of temporarily hosting larger-scale combat forces during
military exercises, Russia’s bases in the Arctic region do not appear to be designed for the purpose
of housing large-scale military forces. Instead, these bases “appear intended to monitor movement in
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the region, deter intruders, and demonstrate presence, rather than establish a vigorous
offensive military capability.” Flake also argues that “the recent deployment of the S-300
anti-air system. . .illustrates the denial-of-access aspect of Russia’s military positioning” and
thus a protective/defensive, rather than offensive, posturing by Moscow in the Arctic
region.” Thus, while Russia’s Arctic “preparations are ongoing and clearly have a military
component,” Russia

appears more concerned with the legal ramifications of the changing Arctic
environment than with grand strategic questions of nuclear deterrence and naval
force parity in the region. Consequently, security measures in the Arctic will remain
closely tied to supporting specific national interests as outlined in strategy documents,
most notably control over surface traffic in Russia’s Arctic waters.”™

Other experts have agreed on Flake’s point™ that this is demonstrated in Russia’s recent national
security documents. In a 2018 NATO analysis of Russia’s security documents, expert Nazrin
Mehidiyeva points out that while Russia’s Arctic strategy documents do not “exclude military
confrontation,” “none of the Arctic strategic documents explicitly consider a conflict with NATO.”
Mehidiyeva concludes in her analysis that while “the balance has subtly shifted towards security
since 2014,” Russia’s focus “remains on defense capabilities and SAR [Search And Rescue] services
along Russia’s very long northern border.” Further, “the overall tone of all [Russian] Arctic
documents continues to be that of cooperation,” indicating that Russia is “still strongly interested in
international cooperation,” and “will continue to adhere to UNCLOS” because Moscow recognizes
that it serves its national interests.””” Thus, according to Flake, while “Moscow’s designs are neither
entirely benign nor entirely belligerent” and “moderate improvements” to Russian naval capabilities
are ongoing, Russia’s military spending and Moscow’s “altering deployment characteristic of the
Arctic Ocean” do not indicate that “Russia harbors malicious intent in the region.””! Flake rebukes
the narrative of Russia’s “alarming return to a Soviet-era Arctic militarization:

The changing remit of the Northern Fleet is meant to augment efforts in other
spheres, such as modernization of maritime legislations and regulations, with the
ultimate goal of establishing irreversible precedent of control in anticipation of
greater Arctic surface traffic. This highly nuanced security machination has been
overshadowed by the more spectacular, yet less strategically significant, acts of
military bluster in the Arctic since 2007.”
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Flake continues to support this argument in his more recent publications. In a journal article in 2017,
he writes that while ongoing Russian military developments in the Arctic “have been striking and
demonstrate significant political resolve, they are best viewed, at this point, as a correction rather
than a wholesale militarization of the Arctic or...a restoration of Soviet-era force structure.””
Moreover, while the knee-jerk reaction of Russia’s increasing military activities and upgrades in the
far north is to equate them with Arctic ambitions, Flake cautions against this: he points out that “the
Northern Fleet during the Soviet era was not primarily to achieve naval superiority in the Arctic but
rather to maintain unobstructed access to the Atlantic and as a viable nuclear deterrence.”””* Further,
James Kraska argues that “in contrast to the provocative military exercises and belligerent public
diplomacy, Russia has been remarkably even-tempered about efforts to maintain peace and adhere
to the rule of law in the Arctic Ocean.””

1.4 Claiming or Conquering the Continental Shelf: Misperceptions and

Misrepresentations

Territorial disputes regarding the continental shelf in the Arctic have been interpreted as
being the motivations behind Russian Arctic militarization. Legal experts have said that this is an
incorrect narrative: Flake and others argue that Russia’s approach to territorial disputes in the Arctic
“are firmly grounded in international legal precedent.”” In reference to an incident in 2007, where
Russia planted a rust-proof titanium national flag on the Arctic seabed, " James Kraska of the U.S.
Naval War College argues that “despite the relentless media frenzy over a private Russian submarine
planting a flag on the seabed of the North Pole, Russia is not making irresponsible claims to the
seabed.” Kraska says that under UNCLOS, “coastal nations may claim sovereignty over the
resources over an extended continental shelf, but not the water column above it, by submitting
convincing barythmetric and geologic data to an international commission that shows the seabed is a
natural extension of the geographic continental margin.”*”* *”” In this way, “a continental shelf claim
does not inure additional rights of control over the fishing resources.”*" Moreover, Kraska points
out that Moscow itself has publically acknowledged that “even if Russia is allowed to expand the
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borders of its continental shelf, it will not mean that Russia will have total sovereignty over this
entire zone.”*"!

According to analyst Morgane Fert-Malka, “a continental shelf cannot be ‘won over’ by
sending armed troops to occupy the bottom of the ocean.”*” Likewise, a country’s “asserting
jurisdiction on a portion of continental shelf does not affect freedom of navigation or other laws
that apply to the water column and airspace above it.” In order to establish definitive jurisdiction,
states must prove delineation of the continental shelf — which requires the collection an analysis of
hard scientific data; and delimitation of the continental shelf — which requires the collection and
analysis of legal and diplomatic negotiations that often take years, largely owing to the fact that
multiple parties can make legitimate claims to the same area. Fert-Malka argues that military
confrontation is not an option with respect to territorial disputes in the Arctic, as resolution
ultimately depends on “international law and the willingness of states to follow, specify, and affirm”
international law,” and on “political capital” and domestic politics. *”

Thus, Russia and other Arctic states’ submissions to the UN Commission on the Limits of
the Continental Shelf (CLCS) have thus far been legitimate in nature. The majority of Moscow’s
offshore anticipated hydrocarbons and mineral reserves “are located in undisputed areas” close to its
coastline. Moreover, according to Fert-Malka, Russia’s submissions in 2001 and 2015 to the CLCS
“attest to the fact that Russia not only scrupulously follows the provisions of international law, but
also pioneers them.” She says that Russia’s swift legal actions are without any inherent advantage,
and are rather “a sign of good faith” in established international institutions and “a willingness to
follow international procedure.” She argues that the false narrative of a “race” in the Arctic
ultimately serves to undermine the international legal system.*"*

Russia itself is to blame, in part, for the general confusion in the West over Russia’s
intentions in the Arctic. Flake contends that Russia engages in “dual messaging” by
“stressing cooperation and peaceful co-existence to the international audience,” while
pushing a “nationalist messaging” of Russia as a resurgent great power to its domestic
audience. Moscow employs such tactics in order to contain domestic discontent, gain
domestic political leverage, and preserve Putin’s regime in Russia. Thus, to some degree this
nationalist messaging to a domestic audience — largely for short to mid-term domestic
political gains — is not entirely unlike rhetoric observed by political leaders in the United
States. Ultimately, the use of the false narrative of a resurgent Russia is counterproductive to

both Washington and Moscow: Flake says that “a failure of Western leaders to
properly discern Russia’s real objectives over nationalist noise risks distorting conflict
potential when Western Arctic policies are formulated.”*” Flake appears to have been
correct in this assertion: the events of 2019 demonstrate that the United States has adopted a
narrative of a “resurgent Russia in the Arctic,” evidently taking the Kremlin’s nationalist
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domestic rhetoric at face-value. However, at the same conference that U.S. Secretary of State
Pompeo attended, Russian Foreign Minister Sergey Lavrov expressed a more measured
approach. Lavrov stated that Russia sees the Arctic “region as a region of peace, stability,
and productive cooperation.” His remarks gave attention to environmental concerns and
research, as well as the cultural preservation and well-being of indigenous peoples in the
region. He stressed that “the challenges that the Arctic is facing today require deeper state-
to-state cooperation,” offering new opportunities for Russia and others that should be “used
propetly” to “secure a stable future for the region and well-being of its residents.”*”*
Likewise, the views of legal scholar Michael A. Becker complement both Kraska and
Fert-Malka. He has also commented on the misguided “media frenzy” over Russia’s
continental shelf claims, which have “nothing inherently illegitimate about” them.*”” He
criticizes the use of alarmist language used to describe the Arctic’s future, such as “‘a race for
control of the Arctic’ and a ‘coming anarchy’ in which states will ‘unilaterally grab’ as much
territory as possible to secure new sources of oil and natural gas.” Becker argues that

rather than a potential conflict between Russia and its fellow Arctic states, the more
realistic divergence of interests in the Arctic may lie between the circumpolar states
and other interested parties from beyond the region (for example, China, Japan, or
European Union members.*”

Becker also notes that “fishing stocks are heading north as water temperatures increase,” and that
“illegal, unreported, and unregulated fishing is a worldwide problem, and the Arctic is no
exception.”*” He argues that Moscow’s “conduct in the Arctic appears broadly comparable to the
conduct of other states with a presence in the region,” and with particular regard to Canada.

Legal experts do acknowledge, however, that there are no guarantees that Russia will not
pursue a more unilateralist legal approach in the Arctic region in the future. *” Experts such as
Becker argue, however, that “Russia appears to be engaged with the international community when
it comes to the Arctic.” Becker also argues that “developing the ‘rule of law’ in the Arctic demands
strengthening the existing legal framework, not a new ‘Arctic treaty,”” which some have called for in
the wake of alarmist arguments. He emphasizes the fact that the Ilulissat Declaration “rejects the
proposal for a new comprehensive regime for the Arctic,” and re-focuses “attention on the political
and legal mechanisms already in place.”*"" All five of the Arctic coastal states — Canada, Denmark,
Norway, Russia, and the United States — signed this declaration in 2008.*
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However, as a non-party to UNCLOS, Washington’s “non-party status precludes the
United States from submitting an application for the recognition of any extended continental
shelf it may be able to claim in the Arctic.” Becker, like Kraska and others, recommends that
the United States accedes to the Convention.*

Thus, this position goes back to Kraska’s analysis of the “legal vortex” in the Strait of
Hormuz, in that the Arctic and the Gulf are both alike and different. Problems such as illegal and
unregulated fishing; increased maritime traffic; narrow waterways; overlapping territotial claims; and
the presence of Non-arctic states in the region are all guaranteed to cause friction. Flake and others
argue that it is “maritime jurisdiction,” rather than continental shelf claims, that will be likely to be
sources of conflict in the Arctic region.** For example, Russia may seek to deny access to its entire
Exclusive Economic Zone on legal grounds; if it decides to pursue this interpretation, any freedom
of navigations operations by the West could create the potential for conflict.""> However, as Flake
points out, “nearly every dispute in the Arctic has a viable path to resolution” through the UN and
UNCLOS."¢

1.5 Choosing Cooperation, Avoiding Conflict — or Avoiding

Cooperation, and Choosing Confrontation?

Legal scholar Michael Becker argues that the Arctic is in no way “a legal vacuum,” as
some may be inclined to think: a strong legal system is in place. Nevertheless, U.S. Secretary
of State Pompeo correctly observed that the Arctic region is emerging as a kind of power
vortex, in that it involves the confluence — and conflict — of several powers’ largely legitimate
interests in a critical — and tight — space. The Arctic also attracts the potentially illegitimate
interests of other emerging actors who are inserting themselves — both with and without
legitimacy, dependent upon the area and the context at issue — at a time of high political
tensions and shifting power structures. In addition to the ongoing crisis in the Gulf of Oman,
the present circumstances in the Arctic demonstrate that the long-term integrity of the
international legal system, international legal norms, and the institutions behind them are
endangered by the United States’ lack of accession to UNCLOS. Further, the United States’
rights and national interests in the Arctic are also jeopardized by Washington’s lack of
UNCLOS accession, and simultaneously invite the unilateral behavior of other actors.

Finally, this lack of accession and the imminent arrival of non-Arctic states in Arctic
sea lanes — for commercial shipping or for other purposes — also increases the potential of a
situation that is akin to the present Gulf crisis — and thus the potential of armed conflict — if
there is a persisting “lack of agreement over the application of the international law of the
sea” between the United States and other actors in the region. This is particularly relevant if
those actors have also not ratified UNCLOS, which would once again create the ongoing
“legal vortex” in the Strait of Hormuz.*"” Thus, in the wake of the ongoing crisis in the Gulf,
the Arctic should provide even greater impetus for the United States to ratify the
Convention on the Law of the Sea.
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As in his analysis of the Strait of Hormuz, legal scholar James Kraska’s analysis in 2010 of
the Arctic region is also strikingly prescient: “The Russian Navy is not going to go away,” he says,
“and it is far more favorable to co-opt the force than resist it.”” Kraska, like other legal scholars, has
argued for years that “Moscow and Washington share compelling strategic economic security
considerations in the Arctic,” and “as a superpower and ally or friend of the remaining Arctic states,
the United States could play a more constructive role in integrating Russia into a stable new political
order in the Arctic Ocean.”*® He argues:

If the Russian Navy can successfully be incorporated into the global security
paradigm, then an entirely new and powerful capability is brought on

line to contribute to maritime security constabulary operations, humanitarian
assistance and disaster relief and the assertion of freedom of navigation
challenges. .. Russia could be a great force multiplier. *"

Moreover, Kraska posits that closer coordination for maritime security cooperation in the Arctic
“presents the navies of the United States and other countries with the opportunity to share best
practices, present our perspective on how best to strengthen conflict avoidance at sea and broaden
maritime regional stability.”** Thus, counterintuitive to present U.S policy, closer military
coordination with other Arctic countries — including Russia — could help stabilize the Arctic region,
increase security, and bolster international law. However, the current belligerent posturing by
Washington toward its fellow Arctic countries — and toward Russia especially — appears to preclude
even the potential for that kind of cooperation, which in the long-term is a grave strategic error.

In a report in 2016, Russian scholar Andrei Zagorski concludes that the United States and
Russia “have no acute or potentially significant disputes in the Arctic.” In line with James Kraska
and other legal experts, Zagorski acknowledges that the one important, persisting bilateral
disagreement between them in the Arctic is “the legal regime of the straits” as relating to freedom of
navigation.”' Still, he argues on the whole that Washington and Moscow have “similar or
compatible interests and priorities” in the Arctic region as seen in the public documents of their
national strategies (as of the time in 2016). He identifies them as follows:

safeguarding national and homeland security, protecting the environment,
responsibly managing Arctic resources while advancing economic and energy
development, improving community resilience, supporting scientific research, and
strengthening Arctic cooperation.**
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stability, rather than as “an eventual conventional warfare theater.”** He acknowledges, however,
that while the Arctic has remained shielded from weapons of mass destruction, this does not
preclude the possibility of an arms race in the region “in the mid- or even short-term” if “‘gradually
escalating mutual fears,” or over-dramatization of developments in the defense area” arise. Zagorski
also emphasizes that in the Arctic — as in other areas — the utilization of multilateral as opposed to
bilateral frameworks may be the most viable means of cooperation for the United States and
Russia.**

Scientific experts, including Paul Arthur Berkman, Alexander N. Vylegzhanin, and others,
have also made the compelling case for science diplomacy as an under-recognized tool for
improving bilateral relations. They observe that “historically, polar scientists have played important
roles in building Fast-West cooperation as demonstrated at the height of the Cold War.” They also
note that the Antarctic Treaty was largely a genus of such scientific cooperation, and that agreement
later “laid the groundwork for the 1967 treaty promoting the peaceful use of outer space” — which
until presently has largely been insulated from global geopolitics.* In addition to bolsteting ongoing
scientific cooperation, it appears that the enduring “key to unlocking a genuinely constructive
bilateral relationship between Washington and Moscow is to develop a closer relationship in
maritime security cooperation, and the Arctic Ocean is the best theater for expanding the
relationship.”**

This unique opportunity for a degree of cooperation with Moscow has long been
overlooked, interconnected with Washington’s categorical failure to prioritize the Arctic as a
geostrategic region until only very recently. Due to the void of American leadership and
investment in the Arctic, it was arguably only natural for Russia and other Arctic countries to
seck out other partners for economic cooperation — to the United States’ disadvantage. If the
United States had made the Arctic a priority much sooner, perhaps bilateral relations
between Moscow and Washington would be on a much different course than the one they
are on today.

Due to Washington’s long indifference to the Arctic as a geostrategic region,

U.S. strategy in the Arctic has not been proactive. As a result, the United States is
currently assuming a reactive and overly aggressive posture, making up for
Washington’s absence by seeking to intimidate other actors in the region. The
current narrative driving U.S. foreign policy and maritime security strategy is at best,
misguided, and at worst, on a dangerous and self-destructive course. The current
rhetoric of U.S. political and public leaders on the Arctic largely exposes a
disappointing subscription to a knee-jerk, overly simplistic*”’ and incomplete
narrative that does not hold up to closer, more comprehensive analysis.

Conclusion and Recommendations:

About Face: Lenses, Mirrors
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How does the United States work to transform great power pariahs, like Russia, into bona
fide partners? A number of scholars point first to strengthening international institutions, in addition
to values-based institutions. James Kraska argues that the “persistent promotion of the rule of law in
international diplomacy can help to integrate Russia into the community of nations — and perhaps
into the community of democracies.”*® While both China and Russia appear to be positioned as
major players in the international order for some time to come, there is some cause to speculate over
whether either or both could implode due to various political and socioeconomic factors.”” With the
decline of their respective populations, both China and Russia face major demographic problems
that have the potential of becoming demographic crises in the future. Such circumstances would
have economic impacts and could exacerbate domestic instabilities, in addition to posing
conventional military challenges.”” Moreover, both China (in Hong Kong) and Russia (in Moscow)
have experienced significant civil unrest recently, with political protests staged against the current
autocratic regimes in place due to growing public discontent.*! For both countries — and in
particular for China — the fine line between domestic political control and chaos will be increasingly
difficult to discern, leaving an opening for a more democratic China and/or Russia on the hotizon.

The Arctic should be — or should have been — a unique and ideal theater for increased
bilateral cooperation between Washington and Moscow. It still could be, but the current political
rhetoric from the United States appears to all but prematurely preclude any potential of substantive
partnership with Russia in the Arctic region. This is in grave error. Both the United States and
Russia have made self-defeating — if not self-destructive — political decisions and strategic
miscalculations concerning bilateral relations, but the Arctic presents an exceptional opportunity for
bilateral U.S.-Russian cooperation as well as larger multilateral cooperation that should be fully
utilized. If used judiciously, cooperation in the Arctic has considerable potential of serving as a
much-needed (and face-saving) off-ramp to deteriorating relations for both Washington and
Moscow. However, in the wake of current actions, events, rhetoric, and low political will in the U.S.
Congress, that exit seems quite remote. Still, joint U.S.-Russian patrols in the Arctic, in the midst of
tit-for-tat “air incursions” in the region, are a positive sign.*”

The Gulf crisis alone demonstrates that U.S. exceptionalism has paradoxically encouraged
the emergence of a multipolar world order, rather than a unipolar or even bipolar one.*” Amidst this
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ongoing crisis, increasing Sino-Russian cooperation, and the “race for the Arctic,” there appears to
be a greater reconsideration of emergent multipolarity in the West — or, at the least, of an emergent
bipolarity between the United States and China. Dmitri Trenin, like Fareed Zakaria and others,
argues that the time of a unipolar order dominated by the United States and the West has ended.
Replacing it is a “much more diversified environment of several independent players, both
competing and collaborating.”** Likewise, some experts argue that the United States should seek to
“challenge and coexist” with other great powers.*” Michael Fuchs argues that due to the complexity
of this new security environment, there is no singular theory that will successfully define the role of
the United States’ role in the twenty-first century, and thus any quest for a “grand strategy” or the
impetus to employ any particular strategic narrative is overblown, if not counterproductive.**
Others argue that U.S. strategy going forward must be guided by enduring American values, which is
complementary to the view that international institutions will become increasingly relevant.*”’

Thus, in a multipolar world, multilateralism and a renewed commitment to established
alliances and international institutions appears to be the best way forward for U.S. interests and
international security. ** Retreating from international institutions “provides short-term leeway and
flexibility at the cost of long-term U.S. influence,” while allowing China and others “to reshape
norms and expand [theit] own influence within those organizations.”*” Former U.S. Ambassador
Chas Freeman asks if the United States is asking the wrong questions when it comes to U.S. strategy,
and argues for more U.S. investment in diplomacy. According to Freeman,

to enjoy affordable security, we must rebuild and develop American
diplomacy as well as war fighting. This effort must begin with efforts to
restore precision to our diplomatic terminology and reasoning processes, to
sharpen our analysis of international realities, and to rediscover diplomacy as
strategy.*"
Other experts agree that the United States should view diplomacy and alliances “as
assets to be invested in rather than costs to be cut.”**' In this era, problems

cannot be remedied by defense budget plus-ups, bluster and shows of force,
sanctions, arms transfers, or denunciatory diplomacy. The only
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effective answer is to strengthen civil society, buttress the rule of law, and reinforce
democratic norms.**

Accordingly, the United States must reinforce international institutions and subscribe to
international law. Washington must ratify UNCLOS and should uphold the accords that it signs.
Moreover, Washington must realize that in a multipolar world, increased multilateral cooperation
and coordination with both allies and non-allies will be critical for U.S. global leadership going
forward. Above all, this will require effective diplomacy, enhanced communication, and innovative
approaches. In particular, communication — with allies and with adversaries — will be more important
than ever in order to avoid this era’s rampant potential for miscalculations and their catastrophic
consequences.

As with the ongoing crisis in the Gulf, U.S. policy in the Arctic reveals short-sighted goals
that are ultimately counterproductive to the long-term security of the United States and the
international community. The zero-sum narrative driving U.S. policy at present ultimately serves
short-term domestic political goals and interests. In the long-term, aggressive diplomatic and military
posturing, undue criticism of allies, and unilateralist behavior in international treaties damages U.S.
credibility, weakens international law, undermines the international institutions that the United States
helped create, destabilizes geostrategic regions, and places U.S. national security interests at risk in
geostrategic regions in the longer-term. In order to secure these interests in the Arctic and in other
areas, the United States must accede to UNCLOS.

Ultimately, this unilateralist strategy, in which there is the perpetual anticipation of
adversaries but the preclusion of partnerships, may in time reveal itself as being akin to the
“Maginot lines” of WWII: ineffective, unnecessary, and self-fulfilling, eventually leaving the
United States on the outside of the international order that it built, looking in. In the words
of scholar Stephen van Evera, the prime threat to the security of modern great powers may
just be: themselves.*?
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