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A Model of Transitional

Justice for Somalia
Margherita Zuin

Abstract

his article proposes a model of transitional justice for Somalia. The author argues
for a conceptual framework that intertwines peace and justice, the latter defined
broadly as including both retributive and restorative goals. With consideration to
the unique characteristics of Somalia, the author proposes a model that combines
the use of the traditional Xeer system with the creation of an ad hoc tribunal. In doing so, the
author makes a comparative analysis with the Gacaca system in Rwanda, and the ad hoc tribu-
nals for Rwanda and the former Yugoslavia, while also making reference to her field research

mn Somalia.

“This is the most lawless war of our generation. All wars of aggression lack legitimacy,
but no conflict in recent memory has witnessed such mounting layers of illegality as the
current one in Somalia. Violations of the UN charter and of international humanitarian
law are regrettably commonplace in our age, and they abound in the carnage that the
world is allowing to unfold in Mogadishu, but this war has in addition explicitly
violated two UN security council resolutions.”

—Salim Lone, The Guardian, April 28, 2007.

Introduction

This article proposes a model of transitional justice for Somalia. While the current
mandate of the African Union Mission for Somalia (AMISOM) does not include jus-
tice and accountability, these issues are fundamental to the achievement of a durable
peace. Though recognizing the differences and peculiarities of every conflict and
therefore the necessity to adopt an ad hoc approach to address accountability, this ar-
ticle will cite examples from previous conflicts to illustrate the situation in Somalia.

Margherita Zuin is a second-year MALD student focusing on forced migration, gender and the links
between law and development. After having completed her [D with a major in International Law in
her hometown, Milan, Italy, and in Spain and France, she developed her field experience in the field of
development and human rights with Amnesty International (Quito, Ecuador), the Ministry of Foreign
Affairs (Rome, Italy), the European Commussion (Brussels, Belgium), and the UN Development Fund
for Women (Amman, Jordan).
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The article begins by explaining the peace versus justice debate that often aris-
es in and after conflicts, followed by a description of a failed state. This information
will have an important role in determining which kind of justice mechanisms will
best align with Somali culture and address the characteristics of the conflict itself.
Subsequently, this article proposes a transitional justice model to deal with the issue
of justice and accountability in Somalia through an analytical explanation of possible
mechanisms for justice.

In proposing a model of transitional justice for Somalia, it is important to note
that the process of achieving justice faces many challenges. The model proposed
might not be the best model; but it is arguably the best model possible under the
circumstances. The model is based on a combination of two mechanisms that can
bring both retributive and restorative justice: an ad hoc tribunal and the use of the
Xeer (“law, rule, regulation” in Somali), the informal justice system. Given that plenty
of literature is available regarding the ad hoc tribunals (both in their international
and hybrid form), only the main characteristics and issues related to this transitional
justice system will be discussed. Thus, the analysis will focus on the Xeer system, using
both the limited literature available and primary data collected during field research
in Jowhar and surrounding areas, in the Middle Shabelle Region of Somalia.'

For the first time since 1995 when the United Nations Operation in Somalia 11
(UNOSOM 11) left the country, international attention and interest in Somalia has
grown, mainly due to the possible security threat that could result from the country’s
supposed links with al- Qaeda.? This interest has the potential to galvanize action
and investment in resources to promote justice, accountability, and peacebuilding
in a country that has been living in chaos and without a functioning government for
sixteen years. To better understand these issues, it is first necessary to examine the
prevailing dichotomy between peace and justice.

Peace and Justice

In situations of conflict where war crimes, crimes against humanity, and other hu-
man rights violations are committed, the dichotomy of peace versus justice presents
numerous challenges. Can peace be achieved without justice? Should a peace agree-
ment be signed before issues of accountability are addressed? Can justice contribute
to the achievement of peace? How is justice defined and what are its goals?

At times, the rights of victims become subject to negotiations. For example,
some experts argue that to negotiate peace, it is necessary to sit at the table with the
perpetrators of violence. According to this perspective, achieving peace and justice
at the same time is incompatible: the prosecution of leaders in court cannot occur
during the negotiation of a peace agreement.? Yet, others maintain that justice is of-
ten necessary to reach a sustainable and durable peace, and that a peace agreement
negotiated in the absence of some form of justice can bring only short-term results.*
As Justice Goldstone stresses, “lasting and effective ‘peace’ cannot and should not be
equated with ‘making peace,””” by which he implies that peace can be obtained by
signing a peace agreement even if justice is not addressed. According to the propo-
nents of justice as a means to reach peace, the goals of justice and peace are inher-
ently linked and mutually reinforcing.

When addressing the relationship between peace and justice, it is necessary to
define the concept of justice. This article refers to justice not only as an outcome,

VOLUME XXIII - 2008



A Model of Transitional Justice for Somalia

but also as the goals, focus, and mechanisms employed to seek it. When exploring
the role of justice in achieving durable peace, the concept of justice must be broad.
It must include both retributive as well as restorative justice as both serve different
purposes.®

Retributive versus Restorative Justice

International tribunals, through punishment and retributive justice mechanisms,
mainly pursue accountability.” Truth and reconciliation commissions, on the other
hand, aim to bring restorative justice through truth-telling, public recognition of the
violations, and societal healing from past patterns of violence.

According to pure retributive theory, an imperative to punish exists beyond its
deterrent role. Crime is conceived as an offense against the entire society. Therefore,
it fo is way, the restorative justice approach miti-
gates the apparent contradiction of peace versus Ifjustice is perceived
justice; justice, in this case, is a necessary step to

attain peace. — as often happens

The Current Situation: — as synonymous with

Somalia as a “Failed State”

Somalia’s population is a rare example of relative

homogeneity in Africa; Somalis possess a common full value Of exposing

language (Somali) and religion (Sunni Muslim) as

well as a complex history. the truth as a means
In the nineteenth century, the Somali peo-

punishment, then the

ple were subjected to occupying colonial forces to achzeve]ustzce and

in five different districts in the Horn of Africa: . .
T ~ " peace is not recognized.
a French protectorate, which is now Djibouti;
British Somaliland in the northwest; the Ogaden  OQn the other hand, 'lf
which was colonized by Ethiopia; the Italian

Somalia in the South; and the Northern Frontier —justice s percewed as
District (NFD) under British control in north- b d h
eastern Kenya.' In 1960, Somalia achieved inde- a oroaaer concept that

pendence from Britain and Italy. Thus, the two includes attention to

colonies and their systems were merged and the
state of Somalia was formed."? victims’ experiences,

For the first decade after independence, L. .
Somalia’s economy was stagnant and highly depen- restorative justice
dent on foreign aid. A political crisis ensued that .

: . becomes essential.
compounded economic troubles, when President
Shermaarke was assassinated in 1969. The same
year, in October, Major General Siad Barre led a military coup and established a
military regime.'*

The following years were highly unstable as three separate armed conflicts
took place between 1977 and 1991."° The losses and damage from these wars were
dramatic and included countless deaths, the destruction of infrastructure, and the
displacement of thousands of people both internally and as refugees.'® The conflicts
also reinforced the division of Somali society based along clan lines.
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On 27 January 1991, the liberation movements succeeded in forcing Siad Barre
out of Mogadishu, and on February 1, the leader of the United Somali Congress,
Mohamed Ali Mahdi, declared himself interim president.'” Yet, the fall of the dic-
tatorship did not bring stability and peace to the country. On the contrary, Somalia
descended into an anarchical struggle between clans for resources and political
power, resulting in an acute humanitarian crisis characterized by food shortage and
insecurity. In 1993, the Security Council authorized a United Nations peacekeep-
ing operation, UNOSOM I, with a mandate to provide humanitarian assistance to a
population facing the threat of famine.'®

While the humanitarian operation met some success, the subsequent mili-
tary coalitions organized by the United States, UNITAF (Unified Task Force) and
UNOSOM 11, did not. National reconciliation, disarmament and demobilization
and the reestablishment of local and national institutions failed to follow.'? After
a series of violent confrontations between peacekeepers and the warlord, General
Mohammed Farah Aideed, in 1995, UNOSOM 1I left Somalia in a state of anarchy,
state collapse and war.?’

After the withdrawal of UNOSOM II, more than a dozen peace and reconcilia-
tion conferences were launched, but none achieved any substantial result. The most
ambitious and promising attempt was the 2000 Arta Peace Conference which led
to the creation of a Transitional National Government.?! The Transitional National
Government, established in 2004, was based on a power-sharing agreement between
the majority and minority clans.?

In May 2006, conflict broke out again when a military group called Council
of Islamic Courts defeated the warlords in Mogadishu, occupied considerable parts
of southern Somalia and attempted to create an Islamic State. Ethiopia, concerned
about the spillover effect that the Islamic Courts might have on its borders, launched
air strikes against Mogadishu in December 2006. Backed by the Transitional Federal
Government, Ethiopia forced the Courts out of the capital. Concerned about pos-
sible links between the Courts and al-Qaeda, the United States engaged in a direct
attack on the Islamic Courts on 9 January 2007, largely defeating them.?

The defeat of the Islamic Courts has not brought peace or stability to Somalia:
the country is still in a state of chaos, the TFG does not enjoy popular support,
and the attempted reconciliation effort held in Mogadishu between 15 July and 30
August 2007 failed to create substantial agreements.?* An under-stafted and under-
prepared African Union mission is currently deployed, seeking to provide security
and bring peace to the country. All the while, Somalia is facing a complex humanitar-
ian emergency characterized by famine and the spread of diseases. Finally, violence
increased throughout 2007 and in the first months of 2008.%

As the history of Somalia demonstrates, clanship is a central form of political
organization and identification for Somali people.?® In a situation characterized by
deep insecurity, clans have guaranteed the support and protection of their members
and provided balance and security.?” Moreover, the government and the most pow-
erful clans have discriminated against and marginalized ethnic minorities with dif-
ferent languages and clan histories, which caused them to be excluded from access
to positions of political power.?

Since the fall of dictator Siad Barre in 1991, Somalia has been ruled by cha-
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os and warlords, and represents one of the starkest contemporary illustrations of
a “failed state.”®® The Foreign Policy Magazine, in its Failed State Index 2007, ranks
Somalia third, after Sudan and Iraq.*® A failed state exists where formal power struc-
tures have collapsed and there is no legitimate authority capable of providing law
and order and maintaining a monopoly on the use of force. Failed states are often
characterized by internal violence and social conflict. In his concluding remarks at the
United Nations Congress on Public International Law in 1995, former U.N. Secretary
General Boutros Boutros Ghali described the concept of a failed state as follows:

A feature of such conflicts is the collapse of state institutions, especially the
police and judiciary, with resulting paralysis of governance, a breakdown
of law and order, and general banditry and chaos. Not only are the func-
tions of government suspended, but its assets are destroyed or looted and
experienced officials are killed or flee the country. This is rarely the case in

inter-state wars.31

The situation in Somalia further deteriorated following the defeat of Islamic
Courts and the occupation of Ethiopian troops in December 2006. In response,
the Council of the African Union approved the African Union Mission to Somalia
(AMISOM) on 19 January 2007. Notably, the mandate does not address accountabil-
ity and justice.” In addition, this African force is weak and faces serious challenges
to implementing the mandate. At the time of writing, AMISOM had deployed only
1,800 troops of the 8,000 approved for the mission.

Rationale for Transitional Justice Mechanisms

Insecurity, violence, continuous fights, lack of formal institutions, the failure of more
than a dozen of peace and reconciliation conferences since 1995,** and the weakness
of the African Union forces suggest that achieving peace is not realistic in the near
future. However, some evidence indicates that an effort to address justice will itself
contribute to reestablishing order and rule of law. It will build confidence in the
institutions and systems of the Somali state and will seek to transform the impunity
that is pervasive in Somalia today. These elements are fundamental to obtaining a
durable peace. The mechanisms of transitional justice, therefore, can and should
be implemented without waiting for a peace agreement to be signed. Transitional
justice mechanisms should be implemented as soon as a minimum level of security
is attained. Unfortunately, these minimal standards of security are still not in place,
especially in the areas of Mogadishu, Baidoa, and Kismayo. Among other necessary
measures to stabilize the region, humanitarian relief must continue to be distributed
and democratic elections have to take place. Plans are underway for the democratic
election of a Somali government in 2009.

The current Transitional Federal Government, led by Abdullahi Yusuf Ahmed,
is widely perceived to be biased in favor of the Darod people, Mr. Ahmed’s clan.
Likewise, the police force created after the formation of the government is commonly
seen to be biased and corrupt, as well as lacking in essential resources, such as suffi-
cient police cars, well trained police, office supplies and computers.* Democratically
electing a government and the professionalization of the police force are therefore
essential to creating the necessary conditions to pursue justice in Somalia.
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Only when these conditions are met and justice is perceived and accepted as
legitimate, can justice contribute to the achievement of sustainable peace. Otherwise,
the pursuit of justice is destined to be perceived as victor’s justice, a situation likely to
fuel tensions and hatred which could serve to weaken efforts to bring social healing
and sustainable peace.

The Model Proposed: A Hybrid Of Retributive

and Restorative Justice Mechanisms

Based on the conditions governing Somalia and the theoretical and practical analy-
sis of the relationship between peace and justice detailed above, an ad hoc hybrid
model that pursues both retributive and restorative justice is the best possible so-
lution for Somalia. The first mechanism considered for this model is the informal
justice system led by the clan elders; the second one is an ad hoc tribunal. The former
— the Xeer system — will serve mainly restorative purposes with some retributive com-
ponents related to compensation. The ad hoc tribunal will serve mainly retributive
goals, holding the main perpetrators of the atrocities accountable for the violations
they committed.

As much has already been written about ad hoc tribunals and other formal,
prosecutorial justice models, this article will concentrate mainly on the Xeer system.
Beyond these two mechanisms, the creation of a truth commission to facilitate truth-
telling, collective memory and the acknowledgement of past crimes is recommend-
ed. This combination of mechanisms would constitute a best effort to employ justice
as a way to support reconciliation among the Somali people.*

The Xeer
Despite the lack of a functioning government, local structures within Somali society
have served to maintain a minimum level of stability, rule of law, and justice. One
such structure is the Xeer, a dispute settlement mechanism based on clan/family cus-
tomary law and elements of Sharia law, the body of law derived from the Koran and
from the teaching and examples of the Prophet Mohammed. The Xeer system is still
the most commonly used and reinforced justice mechanism. Somalis use Xeer to solve
perhaps 80-90% of all the controversies involving crimes, especially in rural areas
where lack of transportation and tradition prevent people from using other justice
mechanisms.>®

The clan elders, acting as judges, lead Xeer processes. In some cases, the clan
elders belong to the disputing clans, in other cases they belong to third-party clans.*”
The Xeer is an unwritten agreement created bilaterally between two clans. The agree-
ment determines the relationship between clans with regard to resources, family
matters, and crimes. Clan members transmit these agreements from generation to
generation. Over time, the agreements become precedents and thus form part of
customary law.*® Xeer hearings are held in public, usually under a tree within the
village or in rural areas. Several types of individuals are excluded from participat-
ing: persons with close family relationships with those involved in the controversy,
individuals who have a personal grievance against one of the parties, and persons
who have already sat in judgment of the same case. Women are not permitted to
participate in the discussion and judgment.*
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The Xeer system is associated with the idea of restorative justice. One of its
main goals is to reestablish the social order. Victims are compensated through a Diya
(blood compensation), which consists of either money or livestock.* It also serves to
deter further crimes, and to reintegrate both victims and perpetrators in their com-

1«

munities.”’ “In the clan justice, the decision is made to stop the violence: the aim is
to make peace and set up an agreement,” said a male interviewee.

Considering the importance, acceptance and legitimacy that the clan sys-
tem and customary practices have had throughout Somali history, the traditional
Xeer system ought to be considered a primary means to bring accountability to the
people. Consequently, in assessing the potential effectiveness of transitional justice
mechanisms for Somalia, it is important to also look at how such mechanisms have
been employed in other conflict situations.

The Gacaca courts, for example, have been used in Rwanda since 2002 to pur-
sue justice after the 1994 genocide. In Rwanda, the decision to use the Gacaca (which
literally means “lawn” or “small grass”), the local mechanism to solve disputes, is due
mainly to the high number of people involved in the genocide. It was clear that the
domestic courts would take too long and require too many resources. In its tradi-
tional form, Gacaca courts heard controversies over property, inheritance, personal
injuries, and family matters. According to this model, older men would solve the
disputes on the lawn. The punishment was not individual but collective: judges had
the ability to impose restitutions on the perpetrator’s family and even their entire
clan.*?

In 1996, the government adopted a legal framework to address crimes com-
mitted during the genocide. It divided offenders into four different categories.
Category one included those who planned the genocide, its leaders, notorious mass-
killers and those who had committed sexual torture. Category two was composed of
those who had committed or attempted homicide. Category three was for those who
inflicted bodily harm. Finally, category four referred to those who committed crimes
against property. The law established that all crimes within categories two through
four were to be heard in the Gacaca Courts.” A law passed in 2001, further clarified
that the Gacaca program is based on the principle that the offences “were publicly
committed before the very eyes of the population, which thus must recount the facts,
disclose the truth, and participate in...trying the alleged perpetrators.”*

In Somalia, like in Rwanda, the number of perpetrators is high and the do-

4 Because of the

mestic courts lack financial and human resources to try all cases.
prolonged instability in the country, many judges and educated people have fled.
Moreover, many legal codes were literally burnt by the Islamic Courts. As such, there
is a general lack of trust in the ability of the national courts to assure a fair and trans-
parent trial.*®

A series of features that characterize the Xeer make the system particularly suit-
able for Somalia, because of the traditional and cultural issues already explained
above. It is also practical: the system is already in place, so no major new structures
are needed, such as the construction of courts and the election of judges. Additionally,
the financial resources necessary to implement this mechanism are minimal. In that
regard, international and hybrid tribunals are less suitable for Somalia because they
require significant resources for their creation and their functioning and they are
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slow in carrying out trials. For the same reasons, ad hoc tribunals can only prosecute
a limited number of perpetrators, normally those most responsible for the atrocities,
generally referred to as the “big fishes”.*

Local systems developed according to Somali culture have a better chance of
surviving the prevailing chaos. In addition, leveraging the traditional system will
serve to legitimize and increase recognition for
such local practices. Nonetheless, as further anal-
Local SyStems ysis will show, this engagement requires caution
and sensitivity to local dynamics.

developed according

In Somalia, as in many other poor countries,

to Somali culture the informal justice system has often been the only
system accessible to the population. In addition,
have a better chance where formal justice has been an option, it has

of survivine the been used only as a last resource.*® The justice sys-
f g tem in Somalia, in fact, has been dysfunctional for

prevaih‘ng chaos. In sixteen years. There are two exceptions, the six-
month period in which the Islamic Courts were
addition, leveraging in power, and the current situation in which a

poorly administered justice system operates with-

the traditional in some cities, amid perceptions that it is biased

and ineffective.*

system will serve to
Yy The reasons for not utilizing the formal

legitimize and increase  justice system are numerous and critical. Many
people mistrust the judicial system and feel in-
recognition f01" such timidated by it. Unequal power relations based on
. clan and group affiliation as well as ethnicity, espe-
local P ractices. cially in case of minority groups, often determine
the possibility for a certain group to obtain justice.
The formal justice system is often corrupt and biased and it is commonly controlled
by the most powerful groups. It therefore lacks legitimacy in the eyes of the wider
population. As a Somali woman explained in a recent interview I conducted: “If
rape is committed against a girl of a powerful clan, the case is brought to Court; but
if the victim does not belong to a powerful clan, the case will be discussed between
families.”™ Another stated, “The affiliation to a certain clan gives different access to
justice: justice will move much faster if the accusation comes from a powerful clan.”?!
Sometimes, people do not utilize the formal system out of fear. “If a crime is com-
mitted against a component of a weak clan who has no weapons, the crime is not de-
nounced to the police because people of these clans are afraid of revenge and further
violence against them again,” explained a member of the Somali police force.
Another benefit of the informal system is accessibility: for people living in rural
areas, formal tribunals are largely inaccessible, whereas the informal system is viable
given its localized nature.” Finally, an advantage of conducting the trials using the
Xeer structure is the respect it expresses for local culture and traditions. These tradi-
tions are based in the practices of the country’s nomadic and pastoral populations.
The use of a local system of justice enables greater participation by the community,
which contributes to a sense of ownership of the process. It permits the process to be
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understood, rather than feared; justice is discussed in the local language, according
to cultural traditions. This is particularly important in a country like Somalia, where
a great part of the population is illiterate and living in isolated areas.”® The Xeer’s
adherence to tradition and culture increases legitimacy and acceptance among the
population. One interviewee, for example, explained: “The advantages [of the Xeer
system] are the speed of the resolution of the controversy which generally takes only
few days and that most times family justice is based on Sharia Law, which is the just
law.”5

Beyond its perceived legitimacy, the Xeer is more enforceable because social
pressure often compels compliance to judgments. The imperative to respect the de-
cisions also derives from a collective recognition of the necessity to avoid an escala-
tion of violence and revenge among clans. Lastly, respect for decisions by members
of the communities in question reflects local recognition of the authority of elders in
the clan system and of the precedents that constitute customary law.”

While the Xeer has some compelling advantages for the Somali context, several
concerns should nonetheless be considered. First, the Xeer system has the poten-
tial to reinforce old power structures and perpetrate discrimination against the less
powerful clans and minority groups. While the Xeer system functions well enough
between groups with comparable power, there are questions regarding its value
when the controversy involves clans with different levels of power. In such cases, the
powertful clan generally does not submit to paying the Diya (blood compensation).
Consequently, threats to the security of the other clan persist.”® In practice, weak
clans and minorities seldom achieve justice for crimes committed against them, at
the informal or formal level.*” Second, the prohibition against women’s participation
in Xeer justice is deeply problematic. Indeed, women are excluded from all roles in
the process, including even participation through witnessing the deliberations. This
is the case even when elders decide about a controversy where the woman is the
victim, for example in case of rape.’®

It is thus important to understand the limitations of the Xeer system and better
define its scope. First, the idea of collective responsibility for a clan to pay the Diya
contradicts the principle of individual responsibility: in the Xeer system, the entire
clan participates in compensation to the victims.*® Second, the Xeer system conflicts
with the principle of equity, which maintains that cases of similar characteristics
should be treated according to consistent standards. The Xeer, in contrast, prescribes
differing penalties for the same crime, depending on the particularities of each local-
ity and circumstance. Examples are monetary payment or livestock.® Another issue
relates to the inconsistent recourse to the death penalty. In some cases of rape, in
some regions, for example, if a married man rapes a woman, clan elders can decide
to follow Sharia, and sentence the perpetrator to death.®!

Conclusions and Recommendations Regarding the Xeer System

The analysis described above suggests that the newly elected Somali government
should support the implementation of the Xeer system as a transitional justice mecha-
nism. This will invest the Xeer with the legitimacy derived from not only customary
practice, but also from formal authorities. The role of the government should not
be intrusive; rather, its role should extend only to the supervision of the process to
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ensure that the trials are fair. By including the government, proponents of justice
will avoid tensions and will increase the probability of securing governmental sup-
port. That said, the above-mentioned weaknesses and deficiencies of the Xeer system,
which depart from key international principles and standards, should be recognized.
As a result, the Xeer system should be used primarily to prosecute cases that do not
constitute war crimes and crimes against humanity, nor repeat offences. Lastly, the
United Nations and other international organizations should make all efforts to avoid
intervening in the use of the Xeer. Experience has shown that attempting to make a
traditional justice mechanism conform with global standards, will likely transform
the system itself and, with great probability, compromise its effectiveness.

Despite its shortcomings, changing these aspects of the Xeer would transform
its very nature. Making radical changes, will risk damaging the concept and practice
of the Xeer as a tradition for the future. In Rwanda, Gacaca has been considerably
altered to align as much as possible with international standards. The ability of the
system to restore social order and balance has been weakened into a hybrid justice
mechanism with Western influences.®? For example, in its altered form, the system is
an official institution of the State linked with its prosecution and detention system,
and applies codified State law in place of customary law. In addition, in the revised
Gacaca, the judges are not the elders anymore, but elected judges of the courts.*”®

As already mentioned, the Xeer should not be used in cases of war crimes, crimes
against humanity, other inhumane acts or repeat offences. In fact, some of the mecha-
nisms used by the Xeer to restore social order and societal cohesion diverge from basic
human rights norms. For example, sometimes a girl from a family convicted of a crime
is forced to marry a member of the aggrieved clan as compensation. In other cases
involving rape, the claimant is obliged to marry the perpetrator to keep her honor
and the honor of the family intact.** These limitations are significant, and strengthen
the argument that the Xeer is not suitable to address the most serious crimes involving
crimes against humanity and war crimes. At the same time, the Xeer system offers a
highly viable means for addressing issues such as conflicts around property, land and
natural resources. Due to the effectiveness of social pressure in enforcing decisions, in
fact, the Xeer can guarantee a rapid solution to many controversies.

A non-intrusive role for the democratically elected government will be essential
to enforce transparency and fairness. This case will be different from Gacaca: while
in Rwanda the system has become a state institution, the Xeer should remain a local
system, with only a minimum but essential supervision from the government. The
Dakar declaration adopted on 11 September 1999 after the Seminar on the Right to
Fair Trial in Africa, maintains that:

“it is recognized that traditional courts are capable of playing a role in the
achievement of peaceful societies and exercise authority over a significance
proportion of the population of African countries. However, these courts
also have serious shortcomings, which result in many instances in a denial
of fair trial. Traditional courts are not exempt from the provisions of the
African Charter relating to fair trial.”®

In this respect, the government should play a role in correcting some of the weak-
nesses of the Xeer courts in relation to fairness and the application of common stan-
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dards, transparency, and publicity. The oral nature of traditional proceedings can
be problematic as they do not rely on written rules or clearly identified minimum
standards.® This requires a minimum level of formalization, such as training the indi-
viduals responsible for documenting the trial proceedings and recommendations ex-
pressed by the attending public. The government should also encourage uniformity
in the treatment of similar controversies, so that weak clans are guaranteed justice.
Another important issue that requires supervision is the degree of inclusive-
ness in the participation of community members in trials held at the local level.
This issue compromised the effectiveness of Gacaca and should be considered in the
implementation of the Xeer as a mechanism of transitional justice. Publicity and par-
ticipation are key to achieving the goal of social healing and truth-telling.*

An ad hoc tribunal

The second mechanism that holds potential to bring justice in Somalia is an ad hoc
tribunal (either international or hybrid). Staffed with both international and national
employees, an ad hoc hybrid tribunal would be ideal given that it would be located
in Somalia. This would keep justice proceedings

close to the victims and increase the sense of Somali  The ﬁrst goal Of
ownership over the transitional justice process. At

the same time, creating a hybrid tribunal requires the ad hoc tribunal
important preconditions. It necessitates a certain
level of security in order to protect witnesses and would have to be
it r.e.quires a .government Fhat. is p.erce.ived to b.e accountabih’ty: to
legitimate. Given the volatile situation in Somalia
today, these conditions are not guaranteed. Inthe  hold perpetrators
case that they are not viable, an ad hoc interna-

tional criminal held outside of, yet in close prox- TesponSible f or
imity to, Somalia could be established.

The first goal of the ad hoc tribunal would
have to be accountability: to hold perpetrators g0 gh pu blic
responsible for their conduct, through public ac-
knowledgement of the criminal responsibility for acknowledgement
violations of human rights and humanitarian law.%® Lo
The hearings will be unable to attend to the ex- Of the criminal

tensive number of victims and potential claimants.

their conduct,

The Government of Rwanda, for example, calcu- resp onszbzhty

lated that it would take two to four centuries to try fOT violations Of

all the people implicated in the genocide.” For

this reason, an ad hoc tribunal would likely seek to human rights and
prosecute the leaders of the crimes committed.™ . .

This would permit public acknowledgment of the humanitarian law.
crimes while limiting the burden on the interna-
tional justice system and avoiding major delays in
the reconciliation process.”" In addition to these trials, truly addressing impunity re-
quires that the international community assist in establishing an international mecha-
nism where perpetrators can be tried and punished for their crimes.™
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A second goal is deterrence, both in Somalia and internationally. Deterrence
inhibits other people from committing a certain crime because of the punishment
inflicted by perpetrators for the same crime.” The effect of deterrence is connected
to accountability and impunity; when accountability and impunity are weak, it is dif-
ficult for a justice system to have a strong deterrent effect.”

Regardless of the type of ad hoc tribunal, an important issue to resolve early on
is that of temporal jurisdiction, the period of time within which crimes were commit-
ted over which a court has jurisdiction. In the case of the ad hoc tribunal for Somalia,
the temporal jurisdiction of the tribunal should cover the entire duration of the war.
Previous examples show that limiting the jurisdiction of an ad hoc tribunal to a spe-
cific time of the conflict increases the potential that the tribunal could be perceived
as biased. This would compromise the legitimacy and popular acceptance of the
proceedings and eventual decisions.

One such example is the temporal jurisdiction of the International Criminal
Tribunal for Rwanda (ICTR). The ICTR was limited to one year, from 1 January
through 31 December 1994.” The Government of Rwanda expressed concerns re-
garding this decision, which was taken by the U.N. Security Council. The Rwandan
government argued that the temporal jurisdiction was too restrictive as “the geno-
cide the world witnessed in April 1994 was the result of a long period of planning
during which pilot projects for extermination were successfully tested.” In addi-
tion, an international tribunal “which refuses to consider the causes of the genocide
in Rwanda and its planning...cannot be of any use...because it will not contribute
to eradicating the culture of impunity or creating a climate conducive to national
reconciliation.””® Confining the jurisdiction of justice proceedings to such a limited
period promises an asymmetric process, with the prosecution of only one of the
parties in conflict, and the exclusion or omission of important factors related to the
pursuit of justice.”

In contrast to the ICTR, the ICTY’s temporal jurisdiction is unlimited and
ongoing; the Tribunal has the right to try the perpetrators of crimes committed on
or after 1 January 1991.7 The UN Secretary General stressed that 1 January 1991
is a “neutral date, which is not tied to any specific event.”” The ICTY was created
under Chapter VII of the UN Charter while the conflict was still ongoing, with the
purpose of setting up a mechanism for the restoration of peace.™ Justice Goldstone
has argued that the creation of the ICTY supported the successful conclusion of the
Dayton peace agreement, indicating that the indictment of Mr. Karadzic, a former
Bosnian Serb leader, and Mr. Mladic, who was a chief of the Bosnian Serb army,
and their consequent isolation, permitted the necessary political space for the peace
talks. He further underscores the need for a basic level of good faith, mutual trust
and commitment, something difficult to attain when leaders purportedly respon-
sible for the atrocities are directly engaged in negotiations.

In a similar vein, the International Commission of Inquiry on Darfur, created
by the Security Council in September 2004, affirms in its final report: “The pros-
ecution by the ICC of persons allegedly responsible for the most serious crimes in
Darfur would contribute to the restoration of peace in the region.”®' Both of these
perspectives from differing conflict situations hold that the pursuit of justice can
become an important force enabling the achievement of peace.
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After a protracted conflict where war crimes and crimes against humanity are
committed, a mechanism for retributive justice is necessary to ensure that the per-
petrators do not go unpunished. The general sentiment among the international
community supports this imperative, as reflected
in the common conclusion that crimes against hu- .. 40 victims, [)ubhc
manity affect humanity as a whole. The conflict
in Somalia has witnessed atrocious crimes: the acknowledgement
targeting of civilians, arbitrary or unlawful depri-
vation of life, rape and the recruitment of child Of what haPPe"“l

. . - .
sol(.hers, to .mentlo.n only a few.** The creatlot.l of is offundamental
an international tribunal to try those responsible
for these atrocities would not only fulfill the desire importance to the
for justice among the Somali people, but it would
also reflect the retributive values held among the ~ recovery [)TOCBSS.
broader international community.* . .

Trials and tribunals are also said to enable Silence about’ or denial
truth-telling and contribute to a society’s healing.**

of past events, in fact
For the victims, public acknowledgement of what fp ’ f ’

happened is of fundamental importance to the canfurther traumatize
recovery process. Silence about, or denial of past

events, in fact, can further traumatize victims,? victims, whereas the
whereas the public acknowledgement provided by

the act of that prosecution can contribute to heal- P ublic aCknowledgement

ing and eventually to reconciliation. Documenting provided by the act Of
truth represents an important step in maintaining

the historical record. Acknowledging and dissemi-  that prosecution can
nating the facts surrounding a significant crime

has an essential role in determining how future contribute to healing
generations perceive the conflict and how and
who will bear the responsibility for the events, as and eventua”y to
well as how to ensure that such experiences are reconciliation.
not repeated in the future. In this way, acknowl-

edgement of major crimes contributes to the cre-

ation of a lasting peace.®

Conclusions

This article began by arguing that justice and accountability are essential to reaching
sustainable peace in Somalia. Recognizing that a series of conditions must be pres-
ent to bring about justice, it should be noted that signing a peace agreement is not
one of them. Transitional justice mechanisms can contribute to realizing peace in the
course of a conflict. Maintaining that justice serves both retributive and restorative
goals, this article proposed two mechanisms answering the respective goals: the tra-
ditional justice system (Xeer) and an ad hoc tribunal. The analysis and explanation of
the suitability of these two mechanisms for Somalia have been carried out not only
by looking at the tradition, culture and conflict of Somalia, but also by conducting a
study of mechanisms implemented in other similar conflicts.
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Bringing justice to countries where there is not yet peace is extremely chal-

lenging. It requires attentive analysis of the conditions, consequences, and risks that
each mechanism might imply. This article in no way pretends to propose the best
model of justice for Somalia, but rather the most feasible model for a country whose

people have not seen justice and peace for sixteen years.
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