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DNA and justice denied

We are a long way from
a system that grants fair
access to DNA testing

for convicted criminals.

Sheldon Krimsky
and Tania Simoncelli

E HAVE SEEN re-

peatedly that

DNA can shed

light on wrongful

X convictions. To

date, about 250 people who were

wrongly convicted have been exon-

erated because of DNA evidence

that was reexamined after they

were pronounced guilty. But weare

a long way from a system that
grants fair access to DNA testing,

One primary constraint on the

use of DNA inresponseto aclaimof

innocence is the availability of the

relevant crime scene evidence. Ac-

cording to the Innocence Project in

New York, 22% of the cases that its

team investigated from 2004 to
2008 had to be terminated because
the crime scene DNA evidence was
no longer available. At least 24
states either lack laws requiring
preservation of DNA evidence or
have inadequate ones.

The recent movie “Conviction”
was based on the true story of a
falsely convicted man, Kenny Wa-
ters, who was ultimately freed only
because his sister successfully
pressed for crime scene DNA to be
analyzed. In Waters' case, it was
pure luck that the court hadn't dis-
carded the evidence file containing
the bloodstains that ultimately
cleared him. Calvin Johnson, who
was wrongfully convicted of rape In
Georgla, was exonerated thanks to
serendipity: An astute district at-
torney happened to notlee boxes of
evidence in a parking lot dumpster
outside the courthouse and de-
cided they should be saved. But
there are almost certainly otherin-
nocent men and women sitting in
prison because DNA evidence that
ecould establish their innocence
has been destroyed or discarded.
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Even when crime scene evi-
dence is available, some states se-
verely restrict inmates’ access to it.
Though 48 states have enacted
post-conviction DNA testing stat-
utes, many of them have set up
nearly insurmountable hurdles for
those seeking access to testing.
The U.S. Supreme Court recently

‘heard arguments in the case of

Henry Skinner, a Texas death row
inmate who petitionéd the court
for the right to DNA testing of all

. evidence found at the crime scene

where his girlfriend and her two
sons were murdered. Skinner was
within one hour of being executed
in March when the Supreme Court
issued a stay and decided to hear
hiscase.

In a 2009 case involving a con-
victed rapist who had requested
DNA testing, the Supreme Court
held that the man had “no consti-
tutional right to obtain post-con-
viction access to the state’s evi-
dence for DNA testing.”

+ A third constraint in achieving’

exoneration by DNA is economie:
Many prisonerslack the humanre-

sources and funds to investigate.
Public defenders are typically over-
burdened and understaffed and
rarely fake on post-convietion
claims of innocerice. The lawyers
and legal staffwhodo sodepend on
philanthropy and are unable to
take on all the cases that come to
their attention.

Evenwhen evidence is available
and testing is done that shows a
defendant’s DNA profile does not
match that of the perpetrator,
authorities are often reluectant to
free those who were wrongly con-
victed. In the case of Darryl Hunt,
who was convicted in 1984 for the
rape and murder of a female re-
porter in North Carolina, DNA
testing proved that Hunt's sperm
did not match that found on the
victim’s body. Nonetheless, the
North Cdrolina Supreme Court ar-
gued that the burden for a newtrial
based on post-conviction evidence
— even DNA — requires a “truly
persuasive demonstration of actu-
al innocence.” Hunt’s legal team
was forced to begin conducting
surreptitious DNA tests in search

of the real perpetrator. Eventually,
through Hunt's legal team'’s find-
ings and police cooperation, the
real perpetrator was found, and he
confessed. Hunt was released after
spending 18 years in prison.

Forensic DNA profiling has cer-
tainly revolutionized eriminal in-
vestigations. But the full potential
of forensic DNA testing to uncover
wrongful convictions will not be re-
alized until barriers to providing
convicted felons access fo erime
scene evidence are removed, until
laws are widely implemented re-
quiring the preservation of evi-
denee, and until resources for post-
conviction testing are made avail-
able to those with a ¢laim of inno-
cence,
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