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3.5 A brief introduction to the Voting Rights
Act

ARUSHA GORDON AND THE EDITORS

HISTORY

The Voting Rights Act of 1965 (VRA) reflects
“Congress’ firm intention to rid the country of
racial discrimination in voting” and was one of
the most important pieces of legislation passed
during the Civil Rights era. The impact the
VRA has had on minority representation is im-
pressive: the number of black elected officials
increased more than 30 fold, from about 300
black elected officials in 1964 before the VRA
was passed, to 9,430 in 2002. The number of
elected Hispanic officials saw similar growth in '
the decades since the VRA was passed.

The Voting Rights Act was passed in the wake of

a methodical, courageous and at times bloody

campaign led by (now) Representative John

Lewis, Martin Luther King, Jr., Ella Baker, and

other civil rights leaders. Although equal rights

for African Americans were recognized with the

passage of the 14th and 15th Amendments af-

ter the Civil War, and although these amendments initially led to an increase in
African American voter registration and elected representatives, these gains were
quickly rolled back when the federal government ended the Reconstruction era
and stepped back from enforcing anti-discrimination laws with a series of Supreme
Court decisions and legislative actions in the late 1870s.

With the federal government’s “hands off” approach, Jim Crow laws and practices
rapidly became the norm in the South: voter registration numbers for African
Americans plummeted due to campaigns of intimidation and violence, as did voter
turnout and the number of African American elected officials.Before the passage
of the Voting Rights Act, under a third of black voters were registered in southern
states, while white voter registration was closer to 75 percent.

After World War II, the campaign against Jim Crow and voter suppression picked up
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Figure 1: Number of Black representatives in the U.S. Congress by year, split by North and South.
Adapted from a figure created by Mira Bernstein.

momentum. Organizations like the Student Nonviolent Coordinating Committee
sent young people to the south to help register and educate black residents, civil
rights leaders adeptly used the media to draw public attention to discrimination
in the south, and large events — like the march across the Edmund Pettus bridge in
Selma, Alabama, in March of 1965 in which Representative John Lewis and others
were badly beaten by local police — helped force the federal government to act.

The violent attacks in Selma created an urgency that propelled Congress and Presi-
dent Johnson to push for a new Voting Rights Act. Just days after the Selma attacks,
President Johnson addressed the nation in a televised address, echoing the words
used in the civil rights movement by calling on southern jurisdictions to “[o]pen
your polling places to all your people," and to “[a]llow men and women to regis-
ter and vote whatever the color of their skin.” Five months later, Johnson signed
the Voting Rights Act of 1965 into law. The VRA was amended and reauthorized
five times - 1970, 1975, 1982, 1992, and 2006 — with the core provisions of the Act
remaining largely the same.

KEY PROVISIONS

The 1965 Act included a number of provisions which drastically expanded the
ability of the federal government, and the executive branch specifically, to address
discrimination in voting rights. For instance, Section 5 required jurisdictions identi-
fied in Section 4 as having a history of voter discrimination to submit any proposed
changes to their election procedures to the Attorney General or U.S. District Court



of D.C. for preapproval so as to prevent any election changes which might have
a discriminatory impact or be based on discriminatory intent. Congress also in-
cluded a nationwide prohibition on discriminatory election practices in Section 2
of the Act.

SECTION 2 OF THE VOTING RIGHTS ACT

Section 2 prohibits any “voting qualification or prerequisite to voting or standard,
practice, or procedure” which is “imposed or applied by any State or political
subdivision in a manner which results in a denial or abridgement of the right of
any citizen of the United States to vote on account of race or color...” Part b of
Section 2 further states that a violation “is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or
election in the State or political subdivision are not equally open to participation
by... citizens protected by [Section 2] in that [they] have less opportunity than
other members of the electorate to participate in the political process and to elect
representatives of their choice.”

In its early years, it was unclear whether Section 2 prohibited just intentional dis-
crimination or whether it also prohibited practices and procedures that had a
discriminatory effect. Then in 1980, in Mobile v. Bolden, a case challenging the
practice of a municipality electing its city council members at large, the Supreme
Court held that a successful Section 2 claim required a finding of intentional dis-
crimination, and that establishing a practice’s discriminatory effect on minority
voters was not enough. The finding of the Supreme Court dealt a major blow to the
ability of advocates to use the Voting Rights Act to attack and route out discrimina-
tion in electoral practices. However, just two years later, Congress responded to
the decision in Mobile by amending the Voting Rights Act to expressly allow for “ef-
fects” or “results” claims —i.e. to allow plaintiffs bringing claims under Section 2 to
succeed by showing either intentional discrimination or showing that the practice
resulted in a discriminatory effect. In amending the Voting Rights Act, Congress
drafted what would become known as the “Senate Report,” which “elaborates on
the nature of Section 2 violations.”

The Senate Report listed a number of factors courts should consider in assessing
a claim under Section 2. These factors include: the history of voting-related dis-
crimination in the State or political subdivision; the extent to which voting in the
elections of the State or political subdivision is racially polarized; the extent to
which the State or political subdivision has used voting practices or procedures that
tend to enhance the opportunity for discrimination against the minority group,
such as unusually large election districts, majority vote requirements, and prohibi-
tions against bullet voting; the exclusion of members of the minority group from
candidate slating processes; the extent to which minority group members bear the
effects of past discrimination in areas such as education, employment, and health,
which hinder their ability to participate effectively in the political process; the use
of overt or subtle racial appeals in political campaigns; and the extent to which
members of the minority group have been elected to public office in the jurisdic-
tion. The Report stresses, however, that this list of factors is not comprehensive
and that courts may also consider additional factors.



A few years after Mobile, and the 1982 amendments recognizing “result” claims
under Section 2, another key case interpreting the Voting Rights Act was decided
by the Supreme Court. In considering the case, Gingles v. Thornburg, the Supreme
Court delineated three factors — now known as the “Gingles preconditions” - which
plaintiffs must prove in order to advance a claim of vote dilution under Section
2. These preconditions include: (1) that the minority group is “sufficiently large
and geographically compact to constitute a majority in a single-member district”;
(2) the minority group is “politically cohesive”; and (3) “the white majority votes
sufficiently as a bloc to enable it . . . usually to defeat the minority’s preferred
candidate.” While the first two preconditions consider whether map drawers can
design a district that would provide for minority voting strength and representa-
tion, the third precondition considers whether voters in the jurisdiction engage in
racially polarized voting. If plaintiffs satisfy these three preconditions, then the
court must consider the “’totality of the circumstances’ and [] determine, based
‘upon a searching practical evaluation of the ‘past and present reality,” ‘[] whether
the political process is equally open to minority voters.”

SECTION 5 OF THE VOTING RIGHTS ACT

As mentioned, Section 5 of the VRA required jurisdictions covered by Section 4 (i.e.
those with a history of using a "test or device" to restrict the opportunity to register
and vote or those with low registration or voter turnout rates) to submit any pro-
posed changes to their election procedures to the Attorney General or U.S. District
Court of D.C. for preapproval. In the decades after the VRA was passed, Section
5 proved one of the most effective tools for preventing voter discrimination. The
U.S. Department of Justice (DOJ) denied more than 3,000 voting changes between
1965 and 2013 due to the discriminatory effect of those changes, including over
500 redistricting plans. For instance, in 2012 residents of Beaumont Independent
School District in Texas, which included substantial white and black populations,
attempted to change their school board from a seven member single district model
to include just five single member districts, and two at-large seats. The change was
submitted for preclearance to the DOJ but, because the DOJ found that the change
would mean that African Americans would only be able to elect three of the seven
seats, the change was blocked.

However, on June 25, 2013, the Supreme Court issued its opinion in Shelby v. Holder
finding Section 4(b) unconstitutional because the formula determining coverage
was outdated. As a result, while Section 5 remains in place, it is no longer an
effective tool for preventing discriminatory practices.

AREAS COVERED BY SECTION 5

The map in Figure 2 shows areas covered by Section 5. In some cases, entire states
were covered, as in Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi,
South Carolina, Texas, and Virginia. Other states were only covered in part, such
as California, Florida, New York, North Carolina, South Dakota, and Michigan.
Certain jurisdictions were “bailed out” under Section 4(a) of the Voting Rights Act
after convincing the courts that preclearance was no longer needed.



Figure 2: Map of preclearance regions, adapted from the New York Times. Dark green areas were covered
from 1965, light green areas were added in 1970 or 1975, and orange areas were released from coverage
by a court (“bailed out”).
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Chapter 15

The State of Play in Voting
Rights

KRISTEN CLARKE
ARUSHA GORDON

CHAPTER SUMMARY

So where are we now, and where are we going? Civil rights attorneys Clarke and Gordon
recount key history, situate the current litigation landscape, and look to the future.
With Clarke stepping up to run the Civil Rights Division of the U.S. Department of
Justice, this is a timely overview of redistricting and voting rights for the nation.

1 INTRODUCTION: THE LONG LIFE OF
THE VRA

Many view the U.S. presidential election as a central determinant of American
policy, both athome and abroad. While the redistricting process will never drum up
the same kind of headlines or excitement as a presidential election, it arguably has
as significant an impact on policy decisions. Who gets counted in the Census and
how district maps are drawn have important implications far beyond the elections
that are conducted in those districts.! These decisions determine not just who is
able to get elected, but can also impact how limited resources such as water and
electricity are distributed, which roads get repaired, what is taught in schools and,
in the case of judicial districts with jurisdiction over capital cases, even who gets

!n this volume, Buck-Hachadoorian talk more about Census practices, and Gall-Mac Donald and
our LCCR colleague Fred McBride give some nitty gritty views on mapmaking.

11



12 THE STATE OF PLAY IN VOTING RIGHTS

put to death. Yet, rather than ensuring that these critical decisions are made in a
dispassionate fashion, the United States arguably stands alone among democratic
nations in allowing self-interested legislators to draw their own districts.[23]

Because of the devastating 2013 Shelby decision that we will discuss below, the
redistricting cycle that follows the 2020 Census will be the first time since the civil
rights movement of the 1960s that redistricting will occur without the full protection
of the Voting Rights Act (VRA)—and because of the new 6-3 conservative makeup
of the Supreme Court in the wake of the Trump years, it may be the last cycle that
has any federal VRA protections at all. As such, it is a particularly appropriate time
to examine current issues in redistricting.

In our work for the Lawyers’ Committee For Civil Rights Under Law, we bring
lawsuits that protect the rights of minorities to have an equal opportunity to partic-
ipate in all stages of the electoral process. Since its founding in 1963 at the request
of President John E Kennedy, the Lawyers’ Committee has been at the forefront
of the fight for voting rights and has brought many of the most significant cases
impacting voting rights in our country. Today, our docket of voting rights lawsuits
remains incredibly comprehensive and far-reaching.”

15.1 CIVIL RIGHTS PLAYERS

Litigators: Lawyers’ Committee, LDF, ACLU, MALDEF, Southern Coalition, AALJ
Think tanks and community groups: Brennan, LWV, Common Cause, CAP
Corporate firms: Perkins Coie, Jenner and Block, Covington, Baker Hostetler
Government: Department of Justice, Census Bureau, courts

These players all work together in a complex system by which litigation maintains a
check on legislation and the daily workings of government. It is a fundamental part of
the American system of laws.

The vast majority of lawsuits concerning redistricting include claims under the
VRA, a landmark piece of federal legislation from 1965 that has been discussed
throughout this book.?> We will offer a brief recap here, because current voting
rights contestation is best understood with a long view of American voting rights
history.

1.1 HISTORICAL SIGNIFICANCE

In 1857, the Supreme Court’s infamous Dred Scott decision held that African-
Americans could not be U.S. citizens, whether enslaved or free. Black people were
constitutionally recognized as full citizens only after the Civil War, via the 14th and

2You can find an overview of some of this work here: https://lawyerscommittee.org/project/
voting-rights-project/

3Chapter 3.5 of this volume gives a quick overview of the VRA’s origins and key provisions, and
Chapter 4 includes detailed discussion of its most important legal challenges to date.


https://lawyerscommittee.org/project/voting-rights-project/
https://lawyerscommittee.org/project/voting-rights-project/
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15th Amendments (ratified in 1868 and 1870, respectively). Despite formal citizen-
ship, they faced considerable challenges in running for office or even registering to
vote across the Southern U.S. throughout the Reconstruction Era. More systematic
repression took hold in 1877, when a deal brokered in Washington removed federal
troops from the South and left the new civil rights laws unenforced.* The Jim Crow
Era—the long period of official anti-Black laws and practices that followed—is
often given 1877 as its start date and 1965, the passage of the VRA, as its end.

The VRA came about because of the demonstrations and protests that were carried
out by people like the great civil rights leader John Lewis, whose recent loss we
are still feeling. There was one march in particular during the 1960s — a march
from Selma, Alabama to Montgomery, Alabama in March 1965 — where peaceful
demonstrators were preparing to cross the Edmund Pettus Bridge when they were
attacked by police officers armed with billy clubs and dogs.” John Lewis was struck
across the head and bore scars from this incident for the rest of his life. But the
painful marches and protests from the Civil Rights Era are what gave rise to the
Voting Rights Act. These images were televised across the globe and really became
an impetus for Lyndon B. Johnson to act and to take action. The law was passed by
the Senate on May 26 of that year and Lyndon B. Johnson signed the bill into law
on August 6, with Martin Luther King and other civil rights leaders present for the
signing ceremony.

\

A -

Section 2 Section 5 Gingles criteria
Generally prohibits election Requires all changes to election Boxes that have to be checked for a
practices that discriminate practices from a list of covered VRA suit to go forward:
against minorities, including jurisdictions to receive Gingles 1: it is possible to draw a majority-

districts that dilute the “preclearance” from federal minority district.
minority vote. government. In 2013, that list Gingles 2-3: minority candidates of choice do
was emptied. not prevail because of bloc voting by the

majority

The Voting Rights Act bans outright literacy tests, grandfather clauses, and other Jim
Crow statutory tools that had been used to disenfranchise minority voters. But the
Voting Rights Act contains some other strong provisions as well. The two sections
you hear about most are Section 2 and Section 5. Section 2 applies nationally,
prohibiting jurisdictions from states to small localities from putting in place laws
that may dilute minority voting strength or deny minority voters access to the
polls. Litigators often work with statisticians to use Section 2 as a tool to challenge

4For an unparalleled history of the Reconstruction Era, see Eric Foner’s books Reconstruction:
America’s Unfinished Revolution, 1863-1877 (2014) and How the Civil War and Reconstruction Remade
the Constitution (2019). [10, 11]

5The bridge was built in 1940 and named for an Alabama senator and Klansman.
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redistricting plans that fail to provide minority voters an equal opportunity to elect
candidates of choice.

There’s another provision of the Voting Rights Act that has sadly been the subject
of a lot of controversy in the courts: the Section 5 “preclearance” provision. At
the time that this law was put into place, there were some parts of the country
where voting discrimination seemed intractable and truly presented a problem
that required strong medicine to heal. Alabama, site of the Pettus Bridge attack,
was one of those places; Mississippi, Louisiana, South Carolina, parts of North
Carolina, Texas, Arizona, parts of California, Florida, parts of New York: all of these
states, 16 in total, were subject to the enormously important provision of the Voting
Rights Act that required federal review before any change could be made to any
voting law or procedure. It was intended to make sure that jurisdictions didn’t
turn the clock back and worsen the position of minority voters. Preclearance has
helped to block literally hundreds of discriminatory voting changes, including
discriminatory redistricting plans, over the course of the past few decades.

Kilmichael, Mississippi provides one powerful example of how Section 5 operated
long after initial VRA passage. This is a small community off the beaten path in
Mississippi where 2000 census data revealed that African-Americans had become
a majority of the population. It’s a town governed by a five-member Council and a
mayor — all White throughout the town’s history up to then - but because of the
demographic shift, a number of African-Americans decided to run for seats on the
council and even the mayoral seat. So the council decided to change the rules of
the game: they voted to simply cancel the 2001 election. The DO]J stepped in, the
election went forward, and the town elected three of five Black councillors and a
Black mayor. So this is a law that’s done some remarkable work to help open up
access to democracy across our country, from members of Congress to the mayor
of Kilmichael.

It is worth highlighting just how involved the U.S. Congress has been over the long
life of the VRA. The law was resoundingly passed in 1965, but its “coverage formula”
(the list of places that were subject to preclearance) was only supposed to last five
years. In 1970, 1982, and again in 2006, Congress went back to examine whether
the VRA and preclearance in particular had served its purpose, and each time they
opted for renewal or even extension.

One moment during the House debate over reauthorizing Section 5 stands out as
a vivid visual: Republican Congressman Jim Sensenbrenner was discussing the
recent history of voting changes blocked by preclearance. He began to pile the
books and files onto a table, showing the volume of evidence amassed by his staff,
to the point that it tipped over and books started to fall onto the floor. It was a
very powerful illustration of this Congress doing its job, doing its homework, to
really study carefully the need for an important law like this. At the end of the
debate, the law was reauthorized 98-0 in the Senate and 390-33 in the House. By
an overwhelming bipartisan margin, Congress agreed that Section 5 of the Voting
Rights Act was still playing a vital role in our democracy.®

61t is fascinating to watch the CSPAN coverage of the House debate: https://www.c-span.org/
video/7193337-1/house-session


https://www.c-span.org/video/?193337-1/house-session
https://www.c-span.org/video/?193337-1/house-session
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Figure 1: In the 2006 hearings, Sensenbrenner cataloged DOJ activity under preclearance from 1982
to 2006. Georgia: 91 objections; Texas: 105 objections; Mississippi: 112 objections; Louisiana: 96
objections; South Carolina: 73 objections; North Carolina: 45 objections; Alabama: 46 objections;
Arizona: 17 objections. He detailed dozens of voting rule changes that were withdrawn by those states
under DOJ pressure and hundreds of federal observers assigned to monitor elections in just the four
years prior to this debate. He concluded: “We have put in the work on this. We've done the hearings.
The record is replete... let’s go down in history as the house that did the right thing.”
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1.2 LIFE AFTER PRECLEARANCE

In 2005, just as Congress began to debate the latest VRA extension, the Roberts
Court was born. Here is John Roberts in a 2009 case, presenting a rosy view of the
world:

The historic accomplishments of the Voting Rights Act are undeniable.
When the act was first passed, unconstitutional discrimination was
rampant, and the racial gap in voter registration and turnout... was
great. Today that gap has been dramatically diminished, and most of
the barriers to equal voting rights have long been abolished.”

Section 5 survived that 2009 case, but it was another Alabama case, Shelby County
v. Holder, where it finally gave way in 2013. The Supreme Court’s Shelby decision
didn't strike down preclearance as a concept, but it emptied the list of states and
localities that were covered, effectively ending preclearance. Shelby has funda-
mentally changed the practice of voting rights attorneys and advocates. Before
the Shelby decision, advocates were alerted to changes in the works when a cov-
ered jurisdiction sought preclearance from the Department of Justice; this allowed
advocates and voting rights attorneys to preemptively work to stop changes that
would hurt minority communities. In the aftermath of Shelby, changes large and
small can be implemented without stakeholders receiving any notice. As a result,
the work of voting rights attorneys and advocates has shifted from preventing
problematic rule changes to a game of “whack-a-mole,” where lawsuits and other
advocacy are of a more reactive nature. In practice, a discriminatory change to an
electoral process must often be implemented and disenfranchise voters before
that harm can be the basis of a court challenge.

This more reactive process is particularly troubling because state governments
have moved boldly in the post-Shelby world. In the days after the Supreme Court
handed down its decision, several states that were previously covered moved swiftly
to enact conspicuous changes. Within months, restrictive voter ID requirements
were introduced in four states (Alabama, Mississippi, North Carolina, and Texas)
and anumber of states (including Florida, Georgia and Virginia) made major purges
of their voter rolls[3].8

Mid-decade redistricting is a sure tell that some states were ready to take advantage
of the withdrawal of oversight. Georgia was a particularly bad actor, and in fact their
re-redistricting was so egregious that we filed suit. Consider District 105 in their
180-member state House. As constituted after the 2010 Census, this district had a
White population of 48.6% and a combined Black and Latino population of 51.6%.
Its 2012 election was extremely competitive, with a challenger largely backed by
minority voters coming within 554 votes of an incumbent backed by White voters,
and nearly as close again in 2014. The state went in and carved up the district in
2015, shifting the population to make the district whiter by about 4%. The 2016
outcome was the closest yet, a margin of just 222 votes for the incumbent, leaving
it pretty clear that the incumbent was saved by those race-conscious adjustments.

7 NORTHWEST AUSTIN MUNICIPAL UTIL. DIST. NO 1 v. HOLDER (No. 08-322) 573 E Supp. 2d 221,
8None too subtle, Texas announced its intended voter ID changes on the very afternoon of the Shelby
decision.



CLARKE & GORDON 17

2 SLOW SHIFTS: DEMOGRAPHICS AND
POLARIZATION

55 years on, the need to keep governments in check has not dissipated, but some
conditions on the ground have certainly shifted. To set the stage for today’s devel-
opments, it's worth looking at changes in human geography and voting behavior.
The country is more racially and ethnically diverse today than ever before, and
the trend is not slowing. Census statistics tell us that in 1965, just 5 percent of the
US population was born abroad; today, that number has more than doubled to 14
percent. The Hispanic and Latino population is expected to grow from 18.73% in
2020 to 27% by 2060.° In the same timeframe, the Asian population will grow from
just over 6% to 9%. Due to this growth, the Pew Research Center estimates that by
2055 no racial or ethnic group will be a majority group in the United States.[17]

2.1 RESIDENTIAL PATTERNS

Where you live is bound up with where you can work, where you attend school,
how you are policed, where you can vote and who'’s on your ballot. Housing policy,
school policy, policing, race, and voting have always been intertwined. VRA practice
reminds us of this fundamental role of geography by requiring that plaintiffs show
that the minority group is sufficiently concentrated to constitute the majority in a
district (Gingles 1).

But the flip side of concentration is segregation. Segregation can make it easy for
a group’s voting strength to be diluted through packing. And even when districts
are favorable at one level, it may be difficult for minority candidates from a tightly
clustered community to be elected to higher office, such as an at-large county
commission seat or a larger congressional district.'?

Cities and counties themselves have had their borders constantly made and remade
along race and class fault lines.!! As human geography is transformed through
processes of immigration, gentrification, and resettlement, changes are sometimes
accompanied by contortions in electoral and school districts to maintain a racial
status quo. As social scientist Meredith Richards explains in her geospatial study of
school redistricting: “[l]ike congressional districts, school zones are highly gerry-
mandered; the gerrymandering of school zones serves to worsen the already severe
racial segregation of public schools.” [19, 20] Because public schools are largely

9IProjected Race and Hispanic Origin: Main Projections Series for the United States, 2017-2060. U.S.
Census Bureau, Population Division: Washington, DC (released Sept. 2018)

10We can turn to the major VRA historical survey by Katz et al. to see that courts have noted both
effects at work: “[T]he district court in the Charleston County litigation noted severe societal and
housing segregation and found that this ongoing racial separation ‘makes it especially difficult for
African-American candidates seeking county-wide office to reach out to and communicate with the
predominately white electorate from whom they must obtain substantial support to win an at-large
elections [sic].” The district court in the Neal litigation likewise concluded that similar segregation
meant ‘that whites in the County have historically had little personal knowledge of or social contact
with blacks....Quite simply, whites do not know blacks and are, as a result, highly unlikely to vote for
black candidates.”” [15]

UMunicipal annexation and de-annexation often follows conspicuous racial patterns.
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funded by property taxes levied by local governments, an intense feedback loop of
housing, schooling, and voting can severely exacerbate divisions. We should be
vigilant when districting magnifies inequality.

In addition to the political, housing and educational implications of changing
demographics, an explosion in mass incarceration that disproportionately targets
certain demographic groups has amounted to a transfer of residential population
whose consequences for redistricting we will explore further below.

While the vast majority of Section 2 cases have historically been brought on behalf
of African-American communities, immigration and demographic growth will
likely mean that Latino and Asian plaintiffs become more common in the future.'?
And these groups have different population patterns, molded in part by decades of
policy that have circumscribed where people of color are allowed to live.

Increasingly, counties, cities, school districts and other jurisdictions may have
Black and brown communities making up a majority of the population, but only
when one considers these groups collectively (e.g., when one combines Black and
Asian populations, or Latino and Native American communities).

2.2 RACIAL POLARIZATION

Recall that to bring a VRA case on behalf of a minority group, plaintiffs must next
show that voting patterns are racially polarized, with the minority cohesively sup-
porting one set of candidates while the majority has a different, and prevailing,
preference. (This is Gingles 2-3.) On the national scale, polarization patterns are
clear between the two major parties. As we write in 2020, people of color vote
overwhelmingly Democratic compared to White voters.'

1211 2005, just seven Section 2 cases were brought with an Asian American plaintiff, compared to 268
with an African American plaintiff. [15]. See also Diaz v. Silver, 978 E Supp. 96, 129 (E.D.N.Y. 1996), aff'd,
522 U.S 801 (1997) (successful § 2 claim by Asian Americans in Chinatowns of Manhattan and Brooklyn
); Chen v. City of Houston, 206 E3d 502 (5th Cir. 2000); Chen-Lee, Reimagining Democratic Inclusion
[6] (discussing the lack of success of Asian Americans in § 2 claims and proposing reforms); Ingram,
The Color of Change (discussing changing demographics and VRA claims) [14].

13Trends in racially polarized voting have historically been particularly strong in jurisdictions previ-
ously covered by the Voting Rights Act. As Ansolabehere et al. explain in Race, Region, and Vote Choice
in the 2008 Election, Whites in previously covered jurisdictions voted distinctly more Republican that
year than Whites in the noncovered jurisdictions. Only 28% of Whites in jurisdictions previously covered
by the Voting Rights Act said they voted for the Democratic nominee—fourteen percentage points lower
than their counterparts in the noncovered jurisdictions, where 42% of Whites on average reported vot-
ing for Democratic nominees. This is thirty-three percentage points lower than Democratic nominees’
average vote share among Latinos (61%) and fifty-six percentage points lower than the average among
African Americans (84%) in the covered jurisdictions. Regardless of whether they live in covered or
noncovered jurisdictions, racial minorities, in contrast, were not found to differ substantially in the
share that reported voting for Democratic nominees.
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15.2 VOTING POLARIZATION TODAY

These sex-by-race figures on presidential support come from CNN exit polls. They
show interesting patterns around the country. (In blank cells, the number of people
polled from that group was judged to be too small to produce a reliable estimate.)

National ‘ White women ‘ White men ‘ Black women ‘ Black men ‘ Latina women ‘ Latino men ‘ All other

Clinton 16 43 31 94 82 69 63 61
Trump ’'16 52 62 4 13 25 32 31

Biden 20 44 38 90 79 69 59 58
Trump’ 20 55 61 9 19 30 36 38

This shows that Trump improved his relative standing in nearly every group, while
losing the popular vote by a larger margin. This is possible because White voters were
estimated at 67% of the 2020 electorate, down from 71% in 2016.

AL White women | White men | Blackwomen | Blackmen | Latinawomen | Latino men | All other
Biden 20 19 23 93 82
Trump’ 20 80 74 7 18

CA White women | White men | Black women | Blackmen | Latinawomen | Latino men | All other
Biden 20 51 51 - 75 77 73 68
Trump’ 20 47 47 - 21 22 24 28

MI White women | White men | Black women | Blackmen | Latinawomen | Latino men | All other
Biden '20 49 39 95 88 - - 66
Trump’ 20 51 60 b} 11 - - 30

Some authors have used the term “conjoinment” or “conjoined polarization” to
refer to the tight correlation of race with party preference. With the conversion
of the “Solid South” from Democratic to Republican now complete, the degree of
race/party conjoinment may well be at a 50-year high. As political scientists Bruce
Cain and Emily Zhang put it: Since the migration of Southern white conservatives
to the Republican Party, party identification has become more consolidated and
consistent. As the parties have become more distinct from each other, they have
also become more internally ideologically consistent. This assortative political
sorting has been accompanied by the strengthening of racial partisan identifica-
tion, leading to a conjoined polarization of party, ideology, and race. Conjoined
polarization complicates and undermines the efforts of an earlier time to pro-
tect minority voting rights, most notably through the passage of the Voting Rights
Act.[5]

Many authors have tried to assess the impact of simple partisan polarization on
the work of legislative bodies (for just two examples, see [2, 7]). In practice, voting
rights advocates are now often challenged to show that a voting trend is race-based,
not party-based, for a Section 2 claim.'* Here we will look at how that has actually

14Compare Easley v. Cromartie, 532 U.S. 234, 239 (2001) with Hunt v. Cromartie, 526 U.S. 541, 550
(1999) (struggling to determine whether North Carolina District 12 was a racial gerrymander due to “a



20 THE STATE OF PLAY IN VOTING RIGHTS

played out in some recent cases.

In his dissenting opinion in a 2017 North Carolina racial gerrymandering case,
Justice Samuel Alito noted that “partisan and racial gerrymandering can be made
to look much the same on a map.”'® However, as Justice Kagan wrote in the North
Carolina decision, “[t]he sorting of voters on the grounds of their race remains
suspect even if race is meant to function as a proxy for other (including political)
characteristics.” In other words, even if plaintiffs bring a case to challenge a par-
tisan gerrymander, a decision is suspect if the map drawers considered race in
determining how constituencies would vote.

The challenge of distinguishing between race-based versus party-based voting
is a vivid one for advocates working on the ground to advance equal voting op-
portunities. After plaintiffs make an argument that the Gingles preconditions are
satisfied, including a showing of racially polarized voting, defendant jurisdictions
often respond by arguing that voting trends are based on party allegiance, rather
than race. For instance, San Juan County, Utah was sued multiple times because of
discriminatory voting practices making it harder for its Navajo residents to vote,
particularly by cutting down in-person voting to a single (poorly located) polling
place and providing inadequate language support for voting materials. Defen-
dants argued in a brief that voting trends were explained best by the alleged fact
that “Navajo [residents] vote along party lines.” The county asserted that “political
party affiliation among Navajo voters in San Juan County is so strong that they
will vote for a non-American-Indian Democratic candidate rather than an Navajo
Republican candidate” and that “non Navajo Democratic candidates prevailed
over Navajo Republican candidates.”'® This case was ultimately settled with an
agreement to maintain at least three polling places close to Navajo Nation and to
provide increased translation and interpretation support for voters.

Similarly, in a Lawyers’ Committee case challenging Alabama’s method of electing
judges to a number of the state’s courts, the Middle District of Alabama found
that, while “there is a significant correlation between race and voting behavior in
Alabama,” the real question was why that was the case. The court queried, “[i]s
it on account of race, as condemned by § 2 of the VRA, or on account of some
other cause or causes, such as partisan politics?”!” In answering this question, and

strong correlation between racial composition and party preference”); Bush v. Vera, 517 U.S. 952, 968
(1941) (O’Connor, J., principal opinion) (“If district lines merely correlate with race because they are
drawn on the basis of political affiliation, which correlates with race, there is no racial classification to
justify”); Richard L. Hasen, Race or Party?[12]

15Alito continued, “This phenomenon makes it difficult to distinguish between political and race-
based decision-making. If around 90 percent of African-American voters cast their ballots for the
Democratic candidate, as they have in recent elections, a plan that packs Democratic voters will look
very much like a plan that packs African-American voters. ‘[A] legislature may, by placing reliable
Democratic precincts within a district without regard to race, end up with a district containing more
heavily African-American precincts, but the reasons would be political rather than racial.”” Cooper
v. Harris, 137 S.Ct. 1455, 1488 (U.S.N.C.,2017) (citing Easley v. Cromartie, 121 S.Ct. 1452, 1455, 532
U.S. 234, 235 (U.S.N.C.,2001)). The tension between partisan and racial claims is discussed further by
Charles-Spencer in Chapter 5.

16 Navajo Nation Hum. Rts. Commn. et al v. San Juan County et al, 2:16-cv-00154-JNP D. Utah, Def.
Opp. to PIs’ Mot. for Prelim. Inj.

17 Alabama State Conference of National Association for Advancement of Colored People v. Alabama,
2020 WL 583803 (M.D.Ala., 2020).
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ultimately ruling against plaintiffs, the court pointed to a number of factors — other
than a race-based unwillingness to vote for people of color — contributing to White
bloc voting. For instance, the court noted that the relative weakness of the Alabama
Democratic Party “makes it [] harder for any Democratic candidate — white or
black — to get elected.” The court also noted the fact that “appellate judges must
run under a party banner” and the prevalence of straight ticket voting (voting for a
single party up and down the ballot) as additional evidence that “judicial election
results are driven [ ] by the party of the candidate, not the race of the candidate.”

The court’s decision in the Alabama case reflected the findingin LULACv. Clements,
a case challenging a single-district system of electing state trial judges in Texas. In
considering the Gingles preconditions, the Fifth Circuit found that:

The race of the candidate did not affect the pattern. White voters’ sup-
port for black Republican candidates was equal to or greater than their
support for white Republicans. Likewise, black and white Democratic
candidates received equal percentages of the white vote. Given these
facts, we cannot see how minority-preferred judicial candidates were
defeated “on account of race or color.” Rather, the minority-preferred
candidates were consistently defeated because they ran as members of
the weaker of two partisan organizations. We are not persuaded that
this is racial bloc voting as required by Gingles.'®

Opinions and arguments like the ones surveyed here can put voting rights ad-
vocates in the position of needing to argue that race-party conjoinment is an
expression of racially polarized voting, not the other way around. In other words,
the preference of White voters for Republicans is driven in part by the increas-
ing association of the Republican party with overt and covert appeals to racial
resentment.

3 NEW FRONTIERS IN VOTING RIGHTS

The shifting landscape has brought major setbacks but has also opened up promis-
ing new frontiers. We'll look at the local level, discuss prison gerrymandering,
overview the state of coalition claims, and touch on state-level VRAs.

3.1 LOCAL CHALLENGES

While redistricting challenges have been historically directed towards U.S. con-
gressional maps, state legislatures, county commissions and local school boards,
advocates are increasingly applying these same principles to challenge vote dilu-
tion in other electoral bodies. Judicial districts are one new frontier. In 2016, for
instance, the Lawyers’ Committee filed two lawsuits aimed at ending the discrimi-
natory practices by which judges in Alabama and Texas are elected. The first suit,
filed in Texas, alleges that the state’s practice of electing judges statewide to the
Texas Supreme Court and the Texas Court of Criminal Appeals (the two highest

18Leczgue of United Latin American Citizens, Council No. 4434 v. Clements, 999 F2d 831, 879 (C.A.5
(Tex.),1993).
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courts in the state) violate the Voting Rights Act. Latinos comprised 26% of the
voting age population of Texas in the 2010 Census, while White residents made
up 56.4%. Because voting in Texas is heavily polarized, Latino-preferred judicial
candidates have had difficulty getting elected to these two courts. In fact, in the
past seven decades, just two of the 48 judges serving on the Court of Appeals have
been Latino. Similarly, just five of the 77 judges serving on the Texas Supreme
Court have been Latino.!? Clearly, these numbers are not representative of Texas
demographics; more importantly, there is reason to believe that they will not lead
to equal justice for Texans.

Our second recent suit, filed in Alabama, similarly challenges Alabama’s method of
electing judges to the state’s Supreme Court, Court of Criminal Appeals, and Court
of Civil Appeals. Even though Alabama is approximately 25% Black, at the time
the lawsuit was filed all 19 of Alabama’s appellate judges were White.?’ Both the
Texas and Alabama judicial cases included claims under Section 2 of the Voting
Rights Act. If successful, plaintiffs’ remedy in both cases would likely include the
implementation of single-member districts.

While Section 2 challenges against K-12 school districts are not uncommon, claims
challenging districting decisions of bodies governing higher education are a newer
development. In 2013, the Lawyers’ Committee filed suit in Arizona Superior Court
challenging the method used for electing the Governing Board of the Maricopa
County Community College District.”! The lawsuit was initiated after the Arizona
Legislature enacted H.B. 2261 in 2010 requiring that two at-large seats be added to
the Governing Board, increasing the size of the Board from five to seven, amounting
to a new system of election by creating two new seats that would be very difficult for
minority-preferred candidates to secure. The lawsuit alleged that H.B. 2261 violated
the Arizona State Constitution because by its text it only applied to counties with
at least three million residents, effectively singling out Maricopa County because
no other county has even one million residents. The suit alleged that H.B. 2261
violated the state Constitution’s prohibition against local or special laws and the
Constitution’s privileges and immunities clause. This lawsuit went from Arizona
Superior Court to the state Court of Appeals and finally the state Supreme Court,
finally ending unfavorably for plaintiffs.

In addition to extending redistricting claims to judicial bodies and community
college districts, voting rights attorneys have also challenged redistricting deci-
sions concerning so-called special districts such as utility districts. In 2000, for
instance, the United States Department of Justice filed a lawsuit against the Upper
San Gabriel Valley Municipal Water District in Ventura County, California—water
districts are of crucial policy importance in the drought-ridden Southwest.?? Al-
though the district was approximately 46% Hispanic at the time the lawsuit was

198ee plaintiffs’ brief in Lopez et al. v. Abbott, available at https://lawyerscommittee . org/
wp-content/uploads/2016/07/Texas-Courts-Complaint_07-20-16_FINAL.pdf

20 NAACP v. Alabama. See https://lawyerscommittee.org/wp-content/uploads/2016/09/
NAACP-v.-ALABAMA.pdf.

21 Gallardo et al. v. Arizona. See https://www.lavyerscommittee.org/wp- content/uploads/2015/
06/0444 .pdf

22 United States v. Upper San Gabriel Valley Mun. Water District., 2000 WL 33254228 (C.D. Cal, Sept. 8,
2000).


https://lawyerscommittee.org/wp-content/uploads/2016/07/Texas-Courts-Complaint_07-20-16_FINAL.pdf
https://lawyerscommittee.org/wp-content/uploads/2016/07/Texas-Courts-Complaint_07-20-16_FINAL.pdf
https://lawyerscommittee.org/wp-content/uploads/2016/09/NAACP-v.-ALABAMA.pdf
https://lawyerscommittee.org/wp-content/uploads/2016/09/NAACP-v.-ALABAMA.pdf
https://www.lawyerscommittee.org/wp-content/uploads/2015/06/0444.pdf
https://www.lawyerscommittee.org/wp-content/uploads/2015/06/0444.pdf
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filed, and although nine Hispanic candidates had run for a board position, no
Hispanic resident had ever been elected.® The United States argued that the water
district improperly split the Hispanic population across the five divisions mak-
ing up the district, “with the result that Hispanics d[id] not constitute a citizen
voting-age majority in any of the five Divisions.”?* After the complaint was filed,
the District adopted new division borders which no longer diluted Hispanic voting
strength, and so the court dismissed the suit as moot.?

While the work rooting out discrimination in state legislatures and in county coun-
cils is not done, challenging voter suppression as it occurs in electoral bodies
which have not traditionally been the focus of vote dilution challenges is equally
important. Advocates must continue to think creatively to target discrimination
in judicial election processes, community college districts, utility districts and
elsewhere. This won't just be through litigation, but will just as importantly involve
candidate recruitment, community organizing, and voter education.

3.2 PRISON MALAPPORTIONMENT

Incarceration rates in the U.S. have grown dramatically in recent decades, from
about 150 people per 100,000 in the mid 1970s to 707 people per 100,000 in 2012.
Today, approximately 2.2 million people are incarcerated in the United States, up
from just 300,000 in 1970.[18, 24]

These staggering incarceration rates have had a disproportionate impact on Black
and brown communities: 60 percent of incarcerated individuals are people of color,
even though they account for just 30 percent of the general U.S. population. While
just 1 in every 106 White men are incarcerated, the rates for African-American and
Hispanic men are drastically higher, with 1 in 15 African-Americans and 1 in 36
Hispanic men incarcerated. [18, 21]

But what do these high rates of incarceration and the disproportionate imprison-
ment in Black and brown communities have to do with redistricting? The answer
relates back to the fact that the Census counts inmates as residents of the jurisdic-
tion in which they are incarcerated®, and states and other jurisdictions then rely
on that Census data in redrawing their electoral districts. While incarceration rates
were growing at exponential rates in the 1980s and 1990s, new prisons were built
in largely rural areas. Prison construction and maintenance created economic
opportunities and jobs in rural areas.?’ As a result, “fewer than half of all prisons
were located in non-metropolitan areas in the 1960s and 1970s” while “rural com-
munities developed hundreds of new prisons during the 1980s and 1990s” with

23Complaint, Upper States v. Upper San Gabriel Valley Mun. Water District, No. CV 00-07903 (C.D Cal,
July 21, 2000), at 3-4 (available at https://www. justice.gov/crt/case-document/file/1175831/
download). For case overview, see [15].

24Complaint, Upper San Gabriel Valley, at 5.

2508 v Upper San Gabriel, et al. 2:00CV07903, (C.D. Cal.), Stipulation and Order by Judge A. H. Matz
entered June 16, 2003 (docket entry 52).

26 Calvin v. Jefferson County Board of Commissioners, 172 ESupp.3d 1292, 1297 (N.D.Fla., 2016).

27pfaff writes “In Pennsylvania, the state laid off only three guards when it closed two entire prisons
in 2013. .. [M]any legislators and citizens believe that prisons provide vital economic support, even
beyond guard salaries, to the disproportionately rural communities in which so many are located.” [18]


https://www.justice.gov/crt/case-document/file/1175831/download
https://www.justice.gov/crt/case-document/file/1175831/download
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almost two-thirds of new prison development occurring in rural areas by the mid
1990s.28

This trend meant that, while urban centers where Black and brown communities
are concentrated are disproportionately targeted for arrests, convicted offenders
are often relocated to prisons in rural areas with majority-White populations to
serve their time. Because incarcerated individuals lose their right to vote in nearly
every state’’, the vast majority of incarcerated people are unable to vote in the
jurisdiction in which the Census counts them as a resident.

15.3 FIXING PRISON MALAPPORTIONMENT

LITIGATION

Advocates working to address prison gerrymandering have employed varied litigation
strategies, bringing lawsuits in numerous states. In Florida, the ACLU sued Jefferson
County. According to the 2010 census, the county had a total population of 14,761,
of which 1,157 were incarcerated at Jefferson Correctional Institution (JCI), a state
prison. Only nine of those inmates were convicted in the county. Districts for county
commission and school board had roughly 2,900 residents each, so JCI made up almost
half of a district. The court found that the massive up-weighting of voting strength
for the non-incarcerated population of District 3 was “clearly an equal protection
violation,” ordering Defendants to submit a new districting plan.

In a similar case brought in Rhode Island, the First Circuit declined to follow the
Florida example, instead finding that “the Constitution does not require [a jurisdiction]
to exclude. .. inmates from its apportionment process’ and “gives the federal courts
no power to interfere” with a jurisdiction’s decision. Given the relatively scarce and
substantively scattered case law, advocates must tread carefully when considering
litigation on the issue.

LEGISLATION

The most comprehensive approach to fixing prison gerrymandering would require the
Census to change how and where it counts prisoners. However, given that such an
approach has yet to be implemented federally, various state and local actors have taken
steps to address the issue. Since 2010, at least 20 states and more than 200 counties
and municipalities have introduced legislation to address prison gerrymandering. As
of this writing, more than half a dozen states have passed legislation addressing the
issue, including California, Delaware, Maryland, New York, Washington, New Jersey,
and Nevada, with Maryland and New York taking steps to address how prisoners were
counted prior to the 2020 redistricting cycle.

Maryland's legal fix, broadly similar to many of these states, applies to districts at
every level from congressional and state legislative to counties and municipalities.
Mapmakers must allocate incarcerated individuals “at their last known residence before
incarceration if the individuals were residents of the state.” It also requires federal and

28Michael Skocpol says that “Areas classified as rural are home to 20% of the overall U.S. population
but 40% of all prisoners.” [22]

29 Currently, the only two states in which incarcerated individuals can vote while serving time are
Maine and Vermont.
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state correctional facilities to be excluded from population counts.

New York's prison gerrymandering law is somewhat narrower, as it does not include
congressional districts and does not require federal prisoners to be reallocated to a
previous address for counting purposes. The law requires the New York State Legislative
Task Force on Demographic Research and Reapportionment (LATFOR) to “reallocate
people in correctional facilities back to their home communities for purposes of drawing
state and local districts.”? In order to make this possible, the State Department of
Corrections is required to send information regarding the residential address of offenders
prior to their incarceration. The task force then must match the previous residential
addresses of incarcerated individuals with the appropriate census block and maintain a
database to track this information for use in drawing state legislative districts.

“part XX of Chapter 57 of the Laws of 2010

3.3 COALITION CLAIMS

The shifting demographics we outlined above have created new opportunities to
bring coalition claims, in which more than one minority group comes together to
plead a VRA violation. Given the changing landscape, lawyers and other advocates
fighting for equal voting rights will need to consider the dynamics between different
ethnic and racial groups when bringing claims under Section 2. What do these
coalition claims look like and what do they mean for future redistricting decisions?
We will focus on articulating the broader trends and the best legal approaches
being taken in approaching them.*’

Unlike many other voting rights issues, the legal framework for coalition claims
under Section 2 is still being defined, with courts in some circuits more friendly
to these claims (e.g., the Fifth Circuit), than others (e.g., the Sixth Circuit) 31 Yet,
recognizing changing demographics, advocates have brought a number of law-
suits using coalition claims. For instance, consider Arbor Hill v. Albany, a case
in which plaintiffs argued that Black and Hispanic voting strength was being di-
luted by the districting plan. In the decision, the Northern District of New York
articulated some conditions for the success of a coalition claim by specifying that
“Black and Hispanic groups are politically cohesive when most members of the two
groups vote for the same candidates in most elections” and that, in determining
whether groups are cohesive, courts should also consider “whether black groups

30Hopkins gives an excellent survey of the state of aggregate minority claims under Section 2 as 0f 2012
[13]. Elmendorf and Spencer find high cohesion in Asian-American and Latino communities and argue
that this “implies that Asians and Latinos ought to have considerable success bringing ‘coalitional’ vote
dilution claims under section 2.” [9] The previous chapter features Espinoza-Madrigal and Sellstrom
taking an in-depth look at one recent Asian/Latino coalition case.

31Friendly Fifth Circuit examples include LULAC v. Clements, 999 E2d 831, 864 (5th Cir. 1993) (“if
blacks and Hispanics vote cohesively, they are legally a single minority group, and elections with a
candidate from this single minority group are elections with a viable minority candidate.”); Campos
v. City of Baytown, 840 E2d 1240, 1241 (5th Cir. 1988) (emphasizing that voting patterns among the
minority groups are particularly important to a showing of political cohesiveness). Less friendly Sixth
Circuit example is Nixon v. Kent Cnty., 76 E3d 1381, 1393 (6th Cir. 1996) (rejecting the notion that
coalitions of more than one racial or ethnic minority can bring a Section 2 claim).
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and Hispanic groups have worked together to form political coalitions and pro-
mote the same candidates.”>? The court went on to find that plaintiffs in Arbor Hill
successfully showed cohesion between Black and Hispanic groups and pointed
to evidence including, among other things, the fact that leaders in the Black and
Hispanic communities “attest[ed] without contradiction” that the groups “joined
together to further each other’s political and social interests” by supporting “var-
ious events and projects of interest” to the groups, such as sporting events and
festivals. In addition, the court noted that the groups “jointly publish a bilingual
community newspaper,” and that there was anecdotal evidence that “blacks and
Hispanics joined to support candidates preferred by one group or the other.”

More recently, voting rights advocates have broken new ground and brought coali-
tion claims joining more than two racial minority groups. In Georgia Conference
of the NAACP v. Gwinnett County, attorneys with the Lawyers’ Committee argued
that the district maps for the county board of commissions and school board of
Gwinnett County, Georgia, violated Section 2 by diluting the voting strength of
African-Americans, Latinos and Asian-Americans. Together, African-American,
Latino and Asian-American voters comprise approximately 43 percent of the vot-
ing age population of Gwinnett County. However, at the time the suit was filed
in 2016, no minority candidate had ever won election to the County Board of
Commissioners or Board of Education.

Gwinnett County’s maps pack approximately 74.4 percent of the African-American,
Latino and Asian-American voters into one of the County’s five districts, while
splitting the balance of the minority population across the other four districts where
African-Americans, Latinos and Asian-Americans do not constitute a majority. The
complaint alleges that the districts should be re-drawn to include a second majority-
minority district for both the school board and the board of commissioners so that
minority voters have a fair opportunity to elect candidates of their choice to those
bodies.

While the case in Gwinnett is ongoing at the time of this writing, it is clear that, in
order to successfully assert a coalition claim under Section 2, plaintiffs must be
sure to include substantial evidence showing cohesion between the various racial
minority groups. Multiple courts have rejected coalition claims when evidence of
minority group cohesion is slim. For instance, in Johnson v Hamrick, the Eleventh
Circuit rejected a claim that the black and Hispanic communities of Gainesville,
Georgia were politically cohesive. Plaintiffs’ evidence of cohesion in this case failed
to include any “statistical evidence that blacks and Hispanics voted together in
any election,” and instead relied solely on anecdotal evidence of individuals in the
community. In rejecting plaintiffs’ claim the court explained that it would “not
indulge the presumption that blacks and Hispanics vote together merely because
a few have worked together on various, non-electoral, community issues.”*?

Despite the challenges of bringing coalition claims, changing demographics de-

32 Arbor Hill Concerned Citizens Neighborhood Ass'n. v. County of Albany, 2003 WL 21524820, at *8
(N.D.N.Y.,2003)(citing League of United Latin Am. Citizen Council v. Clements, 999 E2d 831, 864 (5th
Cir.1993) (focusing on elections with minority candidates) and Concerned Citizens of Hardee County v.
Hardee County Bd. of Comm’rs, 906 E2d 524, 526 (11th Cir.1990)).

33 Johnson v. Hamrick, 155 E Supp. 2d 1355, 1368 (N.D. Ga. 2001) aff'd, 296 E3d 1065 (11th Cir. 2002).
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mand that voting rights advocates take this avenue seriously and develop tools for
demonstrating cohesion.

3.4 STATE VRAS

Afinalinteresting development in recent years is that several states have introduced
their own state-level voting rights acts, which sometimes echo the federal VRA (so
that they would serve to keep its protections in place even if it is struck down) and
sometimes differ in interesting ways.

First on the scene was the California Voting Rights Act**, passed in 2001. Its key
difference from the federal VRA is that plaintiffs must only show racial polarization
(Gingles 2-3) and do not need to demonstrate the existence of potential majority-
minority districts (Gingles 1) to press a case. The CVRA was designed to dismantle
at-large elections for localities around the state, and its impact has been enormous,
as cities and counties have scrambled to redesign their elections. In 2016, the
California legislature put a “safe harbor” provision in place for 45 days, allowing
all localities that moved to create districts in that period of time to be shielded
from litigation.®> A white paper by civil right organizations cites the research of
political scientist Morgan Kousser in enumerating at least 335 localities (school
and community college boards, city councils, utilities districts, and so on) that
shifted their system of election under the CVRA as of 2018. Kousser’s work found
major impacts: for instance, affected school districts had a 60% increase in Latino
representation in a ten-year span. Interestingly, most of this happened without
litigation. Of the cases enumerated in Kousser’s study, 12% had a lawsuit as the
precipitating event, 25% were triggered by a demand letter (which attorneys use
to put localities on notice of a potential lawsuit), and the remaining 63% were
preemptive switches.

The rest of the West Coast followed suit, with a Washington VRA and an Oregon
VRA now on the books as 0of 2018 and 2019, respectively.>® The Oregon VRA applies
specifically to school districts; the Washington VRA is broader and expressly calls
for the consideration of alternative remedies, so that ranked choice options can
be considered in addition to districts. Quite a few other states have legislation in
various stages of preparation for their own state-level VRAs, including New York
and Illinois.

4 CONCLUSION: WHY IT MATTERS

So why does all of this matter? We believe that fair redistricting has a direct corre-
lation on the quality of people’s lives in our country. If you care about issues like
the school-to-prison pipeline, then having a school board that fairly reflects the
diversity of the community served by that school board is key. If you care about
issues like unjustified police shootings of unarmed individuals, particularly of

34 California Voting Rights Act of 2001, Cal. Elec. Code § 14025 (West 2017).
35Cal. Elec. Code § 10010.
360regon HB 3310 A (2019); Washington SB 6002 (2018).



28

THE STATE OF PLAY IN VOTING RIGHTS

African-Americans, then the makeup of your city council is key—city councils
allocate funding for police departments and sometimes have a say in police chiefs
and whether or not those police chiefs are held accountable for how their police
departments are run. If we collectively believe in an inclusive democracy, then we
want a democracy in which our local governments, our state governments, and our
federal government reflects the diversity of the communities they serve. Diverse
governing bodies help increase public confidence that elections reflect the will of
the people, and ultimately boost confidence in the work of government.
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