Hot Take: Rucho v. Common Cause

The courts must remedy partisan gerrymandering because only the courts can remedy.
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Federal courts have limited jurisdiction.
ARTICLE III § 2

The judicial Power shall extend to all Cases, in Law and Equity, arising under
this Constitution, the Laws of the United States, and Treaties made, or
which shall be made, under their Authority;—to all Cases affecting
Ambassadors, other public Ministers and Consuls;—to all Cases of admiralty
and maritime Jurisdiction;—to Controversies to which the United States
shall be a Party;—to Controversies between two or more States;—between
a State and Citizens of another State;—between Citizens of different
States;—between Citizens of the same State claiming Lands under Grants of
different States, and between a State, or the Citizens thereof, and foreign
States, Citizens or Subjects.

Federal courts have limited jurisdiction.
ARTICLE III § 2 – (“CASE OR CONTROVERSY CLAUSE”)
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this Constitution, the Laws of the United States, and Treaties made, or
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Ambassadors, other public Ministers and Consuls;—to all Cases of admiralty
and maritime Jurisdiction;—to Controversies to which the United States
shall be a Party;—to Controversies between two or more States;—between
a State and Citizens of another State;—between Citizens of different
States;—between Citizens of the same State claiming Lands under Grants of
different States, and between a State, or the Citizens thereof, and foreign
States, Citizens or Subjects.

Federal courts have limited jurisdiction.
U.S. CONST. ART. III § 2
Prudential
reasons

Political Questions
• Textual commitment to
political department
• No judicially discoverable
or manageable standard.

Standing
• Injury
• Traceability
• Redressability

Ripeness
• Hardship to Π w/o preenforcement review.
• Are issue adequately
focused & presented?

Mootness
Π must present live
controversy and
ongoing injury thru
proceedings.

Exceptions:
• No 3rd party
• No generalized
grievances

• Capable of repetition
but evading review
• Voluntary cessation
• Class actions
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Rucho v. Common Cause (2019)
HOLDING
“Article III of the Constitution limits federal
courts to deciding “Cases” and “Controversies.”
We have understood that limitation to mean
that federal courts can address only questions
“historically viewed as capable of resolution
through the judicial process.”
“Sometimes the law is that the judicial
department has no business entertaining the
claim of unlawfulness—because the question is
entrusted to one of the political branches or
involves no judicially enforceable rights. In
such a case the claim is said to present a
“political question” and to be nonjusticiable—
outside the courts’ competence and therefore
beyond the courts’ jurisdiction, (Baker v.
Carr).”
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Note: redistricting has been justiciable since at least 1960s.
APPORTIONMENT
• Colegrove v. Green (1946) – NO
•

Majority (4): "The remedy for unfairness in districting is for state legislatures to apportion properly, or to
invoke the ample powers of Congress…. Courts ought not to enter this political thicket.”

•

Dissent (3): "While the Constitution contains no express provision requiring that congressional election
districts established by the States must contain approximately equal populations, the constitutionally
guaranteed right to vote should be designed to give approximately equal weight to each vote cast."

• Baker v. Carr (1962) – YES
•

Majority (6): Articulated modern “political question” doctrine.

• Reynolds v. Sims (1964) – YES
•

One person, one vote.

Judicially manageable standard:
One person, one vote

Note: redistricting has been justiciable since at least 1960s.
GERRYMANDERING
• Racial gerrymandering -- YES
•

Wright v. Rockefeller (1964), United Jewish Organizations v. Carey (1977), Shaw v. Reno I (1993), Miller v.
Johnson (1995), Bush v. Vera (1996), Hunt v. Cromartie (1999), Easley v. Cromartie (2001), LULAC v.
Perry, (2006), Virginia House of Delegates v. Bethune-Hill (2019), etc. etc.

•

Note: mix of 14th amendment & VRA

Judicially manageable standard:
Is race the predominant factor when drawing districts?
• Partisan gerrymandering – NO
•
•
•
•
•

Gaffney v. Cummings (1973) – Unanimous YES
Bandemer v. Davis (1986) – YES (6) v. NO (3)
Vieth v. Jubelirer (2004) – YES (5) v. NO (4)
Gill v. Whitford (2018) – YES (?)
Rucho v. Common Cause (2019) – NO (5) v. YES (4)

Judicially manageable standard (???)

Rucho v. Common Cause (2019)
NO JUDICIALLY MANAGEABLE STANDARD?
Apportionment

Racial vote
dilution

Racial
gerrymandering

Partisan
gerrymandering

Constitutional
hook

14th Amendment

14th Amendment

14th Amendment

14th Amend, 1st Amend,
Art. I § 4, Art. IV § 4

Statutory
support

2 U.S.C. § 2(a)

VRA

VRA

NA

Harm

Individual votes don’t
carry equal weight

Individual votes don’t
carry equal weight

Treating people differently
based on their race

Individual votes don’t
carry equal weight

Standard

One person, one vote

Discriminatory intent
AND disparate impact

Race is the “predominant factor”
when drawing districts

Other

Harm and remedy both
focus on individual

Individual harm,
group remedy

Harm and remedy both
focus on groups

Individual harm, group remedy
(see great amicus brief here J:
https://tinyurl.com/y46gnco4)

Roberts in
Rucho

“Appellees contend that if we can
adjudicate one-person, one-vote
claims, we can also assess partisan
gerrymandering claims. [However],
the Constitution supplies no
objective measure for assessing
whether a districting map treats a
political party fairly.” (p. 25)

[…???...]

“Nor do our racial gerrymandering cases
provide an appropriate standard… Unlike
partisan gerrymandering claims, a racial
gerrymandering claim does not ask for a
fair share of political power and influence,
with all the justiciability conundrums that
entails.” (p. 26)

“Sometimes the law is that the judicial
department has no business entertaining
the claim of unlawfulness [because it’s]
nonjusticiable—outside the courts’
competence and therefore beyond the
courts’ jurisdiction.” (p. 12).

(1) Discriminatory intent
(2) Disparate impact
(3) Evidence that #1 caused #2
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Why doesn’t the Court just import standards from the equally thorny,
but more settled case law dealing with race and redistricting?

Conceptually
similar

Legally
distinct

Racial
vote dilution

Partisan
gerrymandering

Racial
gerrymandering

Cracking & packing

YES

YES

YES

Intent & effect

YES

YES

YES

Entrenching
political power

YES

YES

YES

Protected class
(”strict scrutiny”)

NO

YES

YES

Statutory
protection

NO

YES

YES

NO (as of today)

YES

YES

Constitutional
protection

• 14th Amendment
• 15th Amendment

• 14th Amendment
• 15th Amendment

Okay … so what about the evidence in this case?
(ensembles, cough cough)

You can’t always get what you want…

…but you can’t get what you don’t ask for.
https://www.oyez.org/cases/2018/18-422
at 37:35

What lessons can/should we learn from Rucho v. Common Cause?
LAWYERS MATTER
•

Whitford v. Gill: failed to include the right plaintiffs – foreseeable given U.S. v. Hays (1995)
o

•

Kennedy retired nine days after case was remanded.

Rucho v. Common Cause: failed to properly situate empirical evidence in support of legal standard, not as standard itself.
o

Justices share much of the blame: when presented with a three-prong legal test, they asked for empirical cutoffs. When presented with
empirical cutoffs, they asked for a legal standard.

POLITICS MATTER
•
•
•
•
•
•

Feb. 23, 2016
Nov. 8, 2016
Apr. 10, 2017
June 27, 2018
Oct. 6, 2018
June 27, 2019

Republicans vow to block Obama’s (yet unnamed) nominee to replace Scalia
Donald Trump elected president
Neil Gorsuch sworn in as replacement for Scalia
Justice Kennedy announces retirement
Brett Kavanaugh sworn in as replacement for Kennedy.
Gorsuch & Kavanaugh both vote with majority in Rucho

MATH / STATISTICS MATTER
•
•

Heavy reliance on (flawed) efficiency gap, coupled with (flawed) flood-fill simulations, leave Court with impression that
metrics are all “gobbledygook.”
By Rucho, experts (basically) on the same page, have educated J. Kagan, and earn four votes.

Gerry nirvana: WHAT NOW?
• State constitutions
o Moon showed us the way in Pennsylvania
o Beware: “dormant” Elections Clause
Art. I § 4: “The times, places and manner of holding elections for Senators and Representatives, shall be prescribed in each state by the legislature thereof; but
the Congress may at any time by law make or alter such regulations.”

In other words, the regulation of congressional districts may be pre-empted by Elections Clause.

• State and/or federal statutes

• Commissions: California, Arizona, Hawaii, Idaho, Montana, New Jersey, Washington …
• Coming soon: Colorado, Michigan, Utah (beginning 2021)

• Race as party

o Challenge partisan gerrymandering as racial gerrymander
o Beware: Rucho evaluated a partisan map constructed as replacement for racial gerrymander that was
struck down in Cooper v. Harris
ü Representative Lewis: “a political gerrymander is not against the law”

Gerry nirvana: WHAT NOW?
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